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*** CONFIDENTIAL TREATMENT REQUESTED*** 

March 3, 2014 

Tim Crouse 
Regional Supon1isOl'y Jnvestlgatm· 
U.S. Dep11rtme11tofLnbo1·- OSHA 
46 East Ohio Street, Room 453 
Indianapolis, IN 46204 

7c. 
Re: 

_ _, ______ - __ ,,,., ~~· ..... -
• Tfte »ow Chemical Comp{lttJ', el rd., 

Case No. 

Dear Mr. C1·ouso: 

Facslml!t); 
(312) 862-2200 

As you know, we represent The Dow Cllemical Company eDow'», along wlth its CEO, 
Andl'ew Livorts, nnd its General Counsel, Chmfos Kaiil, in this matter. We wrlte in response to 

1c complaint dated Jnnuary 7, 2014, wherein• claims thnt Dow and Messrs. 
Liveris and Ktdi! terminated ~ Dow~s Corporate 
Iuvestlgntlons Group in retaliation for regarding Mr. Ltvefls. 

Ye '1d 
As demonstrated hereln1 comp!oint ls bnseless for the following renso11s: 

"1-c 
First> employm_ent wilh Dow ended in the fall of 2013 becaust} • 

J'equesled to retire with u bc11ejlts paclwge~~E~-~~!~§!§§§EF.5~; ~ It was in response to this request from c_ 

reqne.<Jtfo1• n rotlrement benefits pnckage) -thnt Do-wplaced into 5· 
a Dow restrnctul'ing JJC<;igram) pursuant to which they were requested 
reth·eme11t beuefits packages and oulplaced as of Octobe1· 3 lJ 2013. 

6, 1-c 
Se'f!_ml~ althot1gh dtd not 

~ bccouse •was unhappy wltlt the antount or• &everauce payment (whlob was generflled by 
a ge11el'ic, lllliverimlly~applied fonm1lff pp1icnble to all employees who were placed ittto the 
rcsfntctul'iug p1~grmn). Slnce then, ms sought retdb\1tion against Dow~ by destroying the 
contents of.'!)ow-issued computer; by demanding a $6 mution dollm· payment from Dow; by 
:filing a lawsuit l\gainst Dow m1<1 Messrs. Liveris and Kalil it) the Cil'cuit Court of Midland 
Comity, Michigan; fllld by filing the .instant retaliatory disclrnrge complaint wlth tl1e Depnr!ment 
of Labor. Before October 2013, ~<ever once claimed that Dow took Mfio11 against• ~d 
fol' doing •job. lt was only after Dow tmned down request for att enllanced 

7~ 

Hon9 Kono london Los Angolo~ Munich Now Yolk Polo Alto San f(tlncl$C<l $han9hDI Woshin!llOI\, o.c. 
KP. 303368!>1. l 
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';).d 
benefits package (which later took the form of a $6 million demand) that • first daimed 
1'etaliation. 

7c . 7d 
Tlllrtl, was uot tormmnted as a res\1lt of ony cf., .regarding Mr. 

Llverl$ or any other , and cnch and every one o:flil chlims to t11e contl'tit)' ls 
demonslrnbly false, nl)~leading, or beside the point. ltt fuct, was consistently prnised 
and 1-e,yal'de<I fat• l!!!!l'vmrk thl'ough performa1~ce awal'ds, annual salaty ii11.Wef1f!es, m1d bonuses~ 
mH1 •i\\1as assigned to one of the most importm1t Dow intemal ever handled by 
the Corporate Group even a/te/'lillsubmltted 7d 

7-cJ 
Fom·tlt, cfoim that • was .terminated in. xetaliation fOl' engaging in 

('protected nctlv1ty11 within. the meaning of scctio11 806 of ~~rbimeswOxley (4'SOXn) suffers from 
two fnndmncntaf legnl defects.1Jhe first is that cannot lnvoke SOXs whist[eblower 
protections whern, as here~ • wmi simply dolug • job. 111 te Robl11so11 v. Morgan 
~'tanley/Discol'el' Filt. Se1·1~<;., 2007 WL 5517962, at •l<102 (U.S. Dept. of Labo1; Mar, 26, 2007) . 

• 
T
1
11c
1

s.c
1
co
1
n
1
d fotnl legallflmt~, ill... l l l t' Qc..cfofht1t1 is th

1
at .t fifiail

1
s co1mplet~l~ to 

1
show how an

3
y Cof 

co11ceme< po entm v o fl lons o 1e re CWll\ e< em secuntres aws. 18 U. . . 
§ 1514A(n)(l), 

For all of these remmns, cmmot establish a prima facie case of relalialory 
discharge l.1llde1· section 806 of SOX. To the contral'y, left Dow fo1• one reason ~nd 
orte reason only - •request for a retirement benefits pack 

¥d 7d 
k 

I. EMPLOYMENT WITH DOW ENDED BECAUSE- 7J 
lillQUESTED A RETIREMENT BENEFITS PACKAGE, 

~~ . . 
•••• complaint is renrnrkable not only for what it says, but nlso fo1· whnt 1t does 

.not sny. Jn reality, there is a very simple and legal explanation for the~1d of jl.c 
employment at Dow, but lt is barely and only Indirectly referenced in• complaint. It i~ tlmt 

7. valt111lal'J(J1 asked for n l'etlre111e11/ J)<tclmge. The relevant facts are as follows: 
c ~c. . :z:c. 

Dm'ing 2013, regldarly told ~imon Sofa no, - I a W(IS 

fed up with Dow, nnct that• wanted to retil'e. At flrst, Ml'. Solano thought that LL J was 
just blowing off ste11m.2 As 2013 1)rogressecl, however, expressions of 

'i-c_ 

1 Ex, I (Deolnrntion ofDirect01•-0fCotpomlo ltwestigatlons Simon Sol11110), f 8. 

2 Ex. lat~ 10. 
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1-J 
dlssatlsfoction wlth Dow and •job increased nncl, by September 2013, they were ocouning 
almost <laily.3 

On Septembet,q, 2013) le_ asked Mr. Solano for a retirement .P«Ckage.4 ~ 
-stated thot •Wanted something similat· to tho l'Olkcm.0111 package received by Michael 
Hayes, a retired Dow executive who worked in_ the H po tel renovation project that also plats a 
pl'omlnentrole in comphih~t.s fllso stated that who 
worked in Dow's ) 

7d 
Mt·. Solano responded thnt, because Mt'. Haye$ had been.. n member of Dow>s Global 

Leadership Team, ho was entitled to retirement benefits that wern not available to 76 
(fudeed, because of his seniol' leadership position at Dow, Mt·. Hnyes received n retirement 
scvernnce benefit of when he reth·cd ill 2008.)8 Mr. Solano also responded that • 1-d 

7d vould need to pursue a mtirement pnckuge with• own supervlso1· 
within 9 

• · I'd 
7-d 

Bosed on this September 3> 2~..J.J conversation, Mr. Solano conch1declJJ'!J't I Lfi I I was 
no longer jl1St v01tting and that• wns sedous abol1t wa11tiug to leave-job at Dow.10 

Accordingly, Mr. ,.plano spoke witl1 his supervisor, Jeffrey Tate, Dow~s ff xpornte Auditor_, 
about request for a benefits package for • 11 M1·. Solano 
also propared a memorandmn sn11unal'izing his September 3, 2013 <:011versntion with•••• 

JJx. 111! V LO. 

•I Bx. l nt~ 10 . 

.s Ex. I at~ 11. 

6 Eld lit 111 o. 
1 Bx. I 111~ {I. 

8 Ex. 2 (Mlchnel Hnyos Sovo1'ft11ce Agreement i;igncd Jnmmry 1, 2009) at 2, 4 (pro\'iding for lump sum payment 
of$-plus Bxcc\ltive S11p_plnmo11t ofS-roprcsonting on amo1mt equ11l to······ 

I' 6 "11 6' 
9 Ex. l ntV LO. 

to Bx. 1 nt ~ 14, 

11 Ex. I tit V 14~ Ex, 3 (Deolnr111lon ofCorpornte Auditor Jaffery Tnto) at~ 4. 
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who con(im1ccl thereafter to voice.lljob fruslrotions to Mr. Solano, and to reiterate "desire 
for severance pHckages for 12 

7<- ;z, 
Mr. Tate agrnecl to look int~;,vhether Dow could offer • a retirement pnckl"lge, 13 

fa Mr. Tnte's view, jf Was unliappy and wanted to reth·e, he should explore the 
posslbllity of a retirement package for -~~1co there was a restructuring 1>rngrntn goitlg on at 
Dow, and h" was not interested unde1· those crroumsta11ces in tt·yingto convincel!!!!lto stay 011. 1'1 

Mr. Tate then spoke wlth William WeMemnn, Dow's ChiefFi11ancial Officer1 about• 'le 
••lrequest,15 Becn\lse Mr. Tate's C-0r1>ornte Audit Group wos within Mt'. Weidematt's 
sphere of respousibilily-;t!l Dow, Mr, Tate uccclcd ~fr. Weidenrnn's approval for a Jefil'ement 
package fo1· b~cause • \VflS not previol1sly identified' lo be part of the restructuring 
_program.16 Ml', Weideman said that he was ftno with a retirement imokago for Y:e-so 
long as • quolified uude1· Dovls pending restructuring progrmn. 1 Mr. Weidema11 instructed 
Mr. Tate to talk to Dow's Human Resources gmup to see whethet· qualifted fo1• a 
retil'ement sevemnce payment unde1· the t1101n·og1·11m. 18 7-c 

7c 6 
When •••I reqt1osted packages for in Septembel' 2013, 

Dow Imd a 1-estmctming i>rogmm in placej and had recently completed a second progrnm.19 1110 
earlier of the two programs, ca1Led the <

1Two J.>ercent" Program> was am10\mce(l in the first 
qumte1· of 2012 ond 1v<is intended to e1imina1e 900 positions by June 30, 2012?0 T11e second 
restruoluring progrnm, called the 11Effioien.cy Accelernti011n or HEN, progrmn, wns annmmce<l i.n 
the fomth <1uarler of 2012 imd was fatended to eliminnte a11 odditional 21500 vosltlons globn!ly 
over two years.21 Those progt'<itns offored sig11ifican~ financial boncfits to severed employees, If 

12 Ex. 1 at y 12, Appendix. A (September 5, 2013 Solm10 momornndnm to flfo <locumentlng-.1·0Q11os1). 

13 Ex. 1111114; Ex. 3 at V 5. 

14 Ex. 3 nl Y 5. 

1~ Ex. 3 nty 6; Ex. 4 (Declarntton ofChfofFlnnnclnl Office1· Willimn Weidemnn) atV 5. 

16 Ex. 3 at f 6, 

11 Bx.3lll~6jEx.4atW6,7, 

18 Ex. 4 at Y'l. 

19 Ex. 5 (Declnrnllon ofHumnn Cnpitnl Plmmh1g & Tnlenl Aoquisltio11Lorider Jenm1e1te Pizzo) nl ~f 6, 'I. 

'.!O Ex. s 11t'{6. 



Tim CrousB 
March 3, 2014 
Pagc5 

KIRKLAND &. ELLIS LLP 

an employee would have retired outside tllc tel'Jns of_eitl1er of the progmms they would not have 
received a finanoifll benefit~a fact not lost 011 •••'( 

Following the announcement of each of these programs> Dow,s Human Resources Gro111) 
and senior business tenders prep11recl and maintained a list of the Dow employees and/or 
positions flint \voul<l be elimlnate<l pursuant to tho restmctm'ing efforts.22 The lisfs were often 
updated as em1>loyecs and/ot· positions ·were added 01• removed based on senior manageme11t's 
discussions .011d deoisions.23 The reslmotm1ng1>rog1•mns nre not vohmtary.24 It fa U}) t<1 Dow to 
determine who wlll be outplaced1 taking it~to a.ccount the best interests of the Company.25 

Moreovei) because- 1he programs are intended to achieve a tat'getecl level of cost savlngs, once 
affected employees nrc designated for inchlsion in one of the progrnms, tltey cmmot sim_ply 
l'equest to stay and be removed from the Iist.26 · 

'7c 
Thus, If Dow (or Me.~~rs. Livel'ls or Ki'\lil for tl~t matter) had wanled to termhwte• 

- in retaliotl.011 for •vc011>ornte A11dit - ~garding the H ~tel, fi1r. Liverls~s 
expenses, and/01· the THI a11d Pdnldpos matters os ~~eges in• ~mp!ai11t1 it wo,1ld 
11avc boen verx,, cnsy to Include in one of the two fesll·u~~1ng programs that took 
place after• Sl-~rted to generate 1'epo1·1s about Mr. Liveris, to pnt •nnme 01· position on one of 
the two progrnm lists, nml to con •job tem1inntion the l'esult of a company-wide reduction in 
force. 7-J 

. 7<.. ( 
But thnt did not ha_p_l)e!l, Ncithe1· a I were designated for 

termination as part of the 1\vo Per~uµrogrnm, which was completed in June 2012?7 Ful'ther, 
nalther \v6re ever identified 011 the fir$t wogrnm list 01· on nny of the 
app1'oximately 38 snbseqnent ·updates of the. EA Progrnm lists that were pre_pnred betwe~n the 

21 Bx.5at4if7: 

22 Ilx. 5 at V 3. 

21 Bx. 5 at ~v:i, 4, 

24 Ilx. Sat V 5. 

25 Ex. 5 !It~ 5. 

~6 Ex. 5 atV 5. 

'-7 Bx. 5 at16. 
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EA Progrnm's ince_ptio11itl 2012 and September 2013 - the month in which asked 
for retirement packages for ~ 

Afte1' talking wlth Ml'. Weidema11 and following up with Dow's HR group in Se1*.~nber 
2013, Mr. Tate was authorlzed to offer 5•fotirement1>ackagc and to plftce •1fi:fo the 
EA Progrnm,29 Under the EA Program, the mu~1mt of the retll'ement sevenmce pnyment itsf,)lf 
was fomrnlalc; 'twas a function of salary and years of so1·vice with the Company.30 

For the fol'mi11n pl'O\llcled for u. payment of app1'oximate1y $..139,000.31 ltt any event) / 
it was only after this determhmtion was made - again, at I fe~1uest- that •••I b 

was added to the EA Progrn111 reductlon-in~force list on November 6, 2013.32 By then,• wns 
i>art- of !he EA 'Progrom. an.cl the cost savlngs assocfotc<l with lt. /.,.J 

jj ':/c 
Thus, although• complait1t bnrely and only obliquely reforences it, il was ••Iii• 

owJt voluntmy request fol' a xelirement _package that led to • d~pal'tme from bow. •n_ 
1 

deparh1rn had nothing to do with -;:] 7 d '1'd 
~c Tc 

Il. •••II DID NOT FILE CLAIMS OF RE'l'ALIATION UNTJL AFTER DOW 
DECLINED -DEMAND FOR A $6 MJLLION PAYMENT. 

7J 
On Octobe1· 10_, 2013_, Mt'. Tate and Clint She_phiwd, ~umun Resources Mru)nger fol' 

Dow's O_pomtions tmd Finance fo11ction~ ,met wlth to infotm -'lfud been 
added to the 1'estructn~l}g list (ot • t8quest) and was belng offeted n retirement benefits 
_packuge, to present• \Vltl1 th.c details of that package, and to notify• that • tast day at Dow 
would be Octohel' 31, 2013.33 7-J · 

~& Bx, ,'i al n 9, 10, The lists thomsolves ¢01\fl'lil\ h!Shly sensl!lv(), personnlly identifiable Jnform11tio1t about 
1hu11s1mds of cmronl or formo1· Dow em1>loyces mtd lherefore have 11ot been provided as exhibits to this 
1·es11onso. Dow will make 1116 lists nvnllnblo to lho Dcf>11tt111onl in n sccm"C1 11on·1mb1!0 mmmer nl tl1e 
Depnrunout's rcq\lest. 

~9 ux, 3 nt V 7. 

30 Ex. 3 nl 'l; Ex. 6 (O(lclorntion ofHmnnn Resources Manager Cli111 She1>lum\) nt 4,1" 5. 
?c 

31 Ex. 1 (1111slg11ed drnfi agreement pro.sontc<l to ••••lby Dow) nt I (providing fol' $139,139 kmtjHlltlt 
jll\)'11\0llt). 

~2 Ex. S nt Y I 0. 

13 Ex.3nlV8iE>i.6at1fB. 
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Although mif Jrnd asked for the pnokage Jn the ficst _place, --ii reaotecl wentively 
to this news from Messrs. Tate flnd Shephard. Among other things, ex.pressed 
disappointment with the value of the package~ even though it was fomrnlolo atHI conunensurnte 
with severimce given to otlte1· employees at the same pay gl'ade with the same years of se1·vice.3'1 

7-J cornplnined to Messrs. into and She~hurd tlrnt '1t91s is not the pnckalllig
1
c
1
I
1

s
1
a
1
ld•I ,,,.-

wimted" and •1this fa not the nmnber I req\lested.11 s ~!so reiterated that 111 ° 
wanted n retirement be1~flt package too.36 At the smne time.,,. t ~aimed ~ 
inconsistently - that• 'Ii'Ad novm· even asked .tor a pac~~e. 37 • ifso asked, "Vi1Jmt .iJJ don} l 
wnnt to lcave?"38 In res1Jonse, Me. Tote ex1)folned to •le"1eral times that, becnuse•Ifad b,;Pll 
placed in th~ Jl,A Prognun and granted n $139,000 rctit:emont severance benefit at •'6wn 
rcquest,•%Fil1>loyment at Dow would end on October 31, 2013,39 

J_j 7-c 
Unhappy with the value of• retirement sevemnco _payment, rejected it and 

-z 1 began taking steps to obtail\. revenge against Dow. '~ms, on October 30, 2013, the dny before 
Td • employment formally ended a~ D,.9_)V, u~d datn·defotlon softwiu-e to wipe clean 

the contents of the llat'<l dl'lve of •']')ow-issued computer.'10 T~!re weeks laterJ "1-c__ 
lawyer sent Dow a letter demanding that Dow pny $6 million to avoid facing a 
threatened lawsuit in which he w~~~d 1hat "the conduct of the CE},Q will be front and center,nH 
When Dow deolinecl 1$6 million denmnd, ftfed Dow and Messrn. Liveris 
and Kaut 1n. the Cil'cult Comt of Mkllnnd County, Mlohlgm~, and •lawyer went 011 a publicity 

14 Ex. 3 nt ~ 8; Ex. <i at~'J9, 11. 

~5 Ex.6nt19. 

36 Bx.6atV9. 

37 Bx. 3 uttJ 8; Ex. 6111'If9. 

~8 Ex. 3 at\t 8. 

7-d . 

3~ Ex. 3 ot4_J 8, 
(' 7-c_ ~ 

~0 :ttx. 8 (Aftid[\Vil or•••· l<l'o!I Cybcr Sc~llll'lly) nt ~~ SMl<I (testifying thnt Dow ~om1rntol' lnml 
drive Wil5 forensic111ly t~~tcd, mtcl detem1i11ed to 11Rvo been wiped wi!h <Into-wiping softwaro, destroying 11ny 

dHta thnt existed on tho h11rd ddve); Bx. l at~ 22 (Simon Solnno's testimony thnt, nlle1· his final meeting with 
ic , ho disco\•ore<I thnl Ill compulel' contnlnod 110 d11t11 1111<1 contncted Dow Informn!lon S)•stems 

Security). 7d 
4t Ex. 9 (Settlement demand fr<1m. TJ1eMastromnrco Firm to The Dow Chemical Compnny xece~d on Novembet' 

18, 2013) l'lt22, 23 (stating tlta! 11It should bo tm<lerscored thnt (If Dow ro1\1ses de1111md], •• tho 
conduct of tho CEO will be fi·ont nn<I center in the event t1int t11ls mnltel' is nol resoh•e<l" and donumdlng 
$6,000,000). 
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7) ·7c 
cnmpaign.42

-"
3 Through Iii co11nsel> •••Iii ftlso .filed the ins!unt complaint with the 

Depmtmeut of Labor. 
(_ 

In response t lawsuit, Dow p1'onp Uy moved .01· a protective 01·clei· 
i>rohibiting fi·om desll'oying more evidellce.'1 ndmitted in a sworn 
affidavit thnt • 'estl'Oyed the contents of the 4a~<l drlvo of• ow computer, claiming -
i11crcdibly-thnt Mt-. Solano had instrnote<l 1!!15" do so.45 Itt response> 1vfr. Sofo110 submitted 
liis own sworn nffklnvit stating that he did 110' such th!ng . .i6 Aftel' consklering this and other 
cviclcnoe submitted by Dow, tho trlal judge in the Michiga11 aol!011 granted Dow>s motion fol' a 
protective ordel' to proven! ftll'thor SJJoliallon by .'1~l The Michigan comt is now 
consldorlug motio11s to dismiss .filed by Dow and Me.ssrs. Livel'is and Kolil.48 Notably, the comt 
has already dismissed ntl but two o.f claims agnint;t Messrs. Liverls and Kalil, 

. 7c 

~i Ex, 10 (CiYll complnlnt dClted J1111u11ry 8, 2()14). 

43 ..... 7.c, 7cJ • , publlclly ca111p11ig1t is perhops bllSI oxomplificd by• attorne)', M1·. Mastromarco's, length~· 
11ppearmlCQ 011 11 rocnl televlsloll 11ffili11!1.l, video of which Is nv111!nl>le onllne Ill 
hllJ>:llW1\•11•.nbel2.com/stor»1 (Ins! 
vlslled J!ebrnary 27, 2014). Ironically, when Dow tssued a s(ateme11t denying hlghly·publiclzcd 
111lcg11tlons, • •·esponded by 11me11d!11g •stnlo·conrt complnint to htllludt'.l claims of defumotll'.ln ogalnst Dow 
im<l Messrn. Llveris nnd Knlll, lJ ·Jc_ 

·U l3x. 11 (motion for lll'otective or~lor ttle<l January ?.l, 20 J 4) . 
. ¥c. 

45 Ex. 12 (Affidavit of dntcd Jnnunry28, 2014) R\'iY 9, 10 (testifying lhnt Mt" Solnno "was nwnre 
or my inte11tlo11 to wipe the laptop's html dl'iVC nnd p1·ovldod mo instructions that T <:011ld nso H portol>le ll\Ctchlne 
tho! w11s In tile office to <lo so.") 

7.c. 
-tG Ex. 13 (Afiidavlt of Simon Solnno dntod J;muary 30, 2014), Mt'. Solono lms also testified in his Deolnrnrlon 

(11Unched horelo 11s Ex. 1) that he never knew of, 01· 1'1tlhl'.l1'lzed, 1>la11s to deslroy !ho d11ta on• 
hnrd dl'lvo, t11ul would never had done so bccm1se it vlolnt¢s Dow's poltelcs 1'¢gnrdh\g employee's obllgfitions to 
roturn Dow's pro)lcrly upon sep11rnllon. Ex. l at~~ 24-27. 

41 Bx. l~ (Fol.>nimy 7, 2014 Order of tlm Circuit Colllt ofMtdlo11d Co1111t>•) (co11olmll11g tlmt "1111 ordel' ~hould enter 
1-cquirlnz Pl11intiftto preserve nil relevant documents11 nnd l.>111Tf11g Plnialifl' ft\lm "a l!oring, dole ling Ol' otherwise 
doslroylng" relevant documcnls it1 •_possession). 

iJ 
48 Ex. 15 (Motion to Dismiss filed l>y Messrs, Lfverls 1111d Knill on Jnnuai·y 21, 2014)> Ex. 16 (Motion to Dis111iss 

flied liy Dow on Folm111ry 11, 2014}. 

7d 
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Puge9 7-J 
including• olaims of defomation.49 The court lias tuke11 lhe motion to dismiss the remaining 
claims under advlsement.50 

(' 
fronicully) 111 the mfdst of all of this, ] f~/ollowed the Hdvice 

thnt both Mr. Solfu~ a11d Mr. Tato gave Co i;!!~rosponsc to• l'e-qnest for a retirement 
paoknge for • ti!. namely, tllut • pursue the J>oss1bi!ity of suoll n package with ~c 
supervfaors in Dow's - wns successful,51 Like the request of Ill;<; 
- 1 Dow grnnted 1f<.fUesteffective as of October 311 2013. •appeared on the d 
EA Program rc<luctiop.in force list for tb.e first time on Febmary 4, 2014.52 UnUke 7c 
howevel', ~>rOntlltly acce1lted • reti!'ement benefits pockage. received 
approximately $120,000.53 1-J t: 

k y ~ 
In sh01t1 •••• never once oh1imed thnt • was a victim. of retaliation lllltil • 

conch1ded in Octobe1· ond November 2013 that the 1'etircment benefits _packRge ~al m,was 
offered was not enough. Dow's $1391000 pa)'me11t was too low, and p1'oceedt<i' to 
demand $6 million from the Company - over 40 years' worth of :rnlal'y -which was mor~ than 
42 times wlu1t •1~s entitled to receive undel' the EA Pmgrmn1 and more tlrnn 18 times what 
Mr. Hayes received, even though he wos Vice President of Global Public Affaks and a member 
of Dow's Globnl Leadership Team. When Dow deellned • dem£1nd1 •filed •retaliatory 
dischorge claims. As demonslmted below, those claims are meritles.s. 7c 

k ~ 
III. ---·WAS NOT 1'ERMINATED BECAUSE OF .. CORPORATE 

AUDIT ___ td 
7d 

As noted above, a in Dow's Coiporate ••••• 
G1·oup C .. ) fi·om ~ :parture from the Company at the end of October 2013. 
•job was to co11du~ based on s1>ecific ttlfogntions of ocoupalionnl frmtcl rmd 
ab\1se" and to '~present Je,imanagement/ethics connnittees.'154 It was 
them Ul> to Dow's senior mmu1gement or, in some oircl1mshmces, tlte A\1dit Committee of the 

~9 Ex. 11 (Order Grnnting In P11rt Defendants Andrew N. Llvcris' and Chndes J. KolWs Motion for Summary 
Disposition dntcd Fclmmry21, 2014). 

jO Ex. l7 11f 2, 

~ 1 Ex. 18 (so11nrt1tion ngreomont between •••••and Dow). 

51 Ex.5otVIO. 

$l Ex. 18 ot 1 (providing for Jmnp s11111 paY,ment of$120,060), 
ild 

M Ex. 19 positlondescl'lpllon). 
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Company's board of directors, to deci<{e what action, If any, should be laken based on those 
7-J . In short, Wl1$ • •was not an \lltlmnte decision_nnH1kc1'. 

Tiint was l\Ot •role. '7c. 7-c) ld 
lL 7J ~ 7d '7-d 

7J rn • complaint, alleges that.~ was ffredJJ) 1·etatiatlon for certain -
that• vmpared between 2009 mid 2013. The relevant related pl'inmrily lo three topics: 
(1) the overMb\ldget H Hotel renovation. project in downtown Midland, Michig~n, whlch was 
completed In 2009; (2) a "<mstomer events" ex1iense-report review thnt 1-esultecl in Mt·, Liveris 
making n $719,000 refotbmsement to Dow in 2011; imd (3) a series of memorm1dn 1-c 
JJrepared fo. 2012 and 2013 regarding Dow's support for two non~profit organizatious in Greece, 
the Hellenic Initiative ("THI,>) tmd the Pdnkipos EnvironmentaLFmmdation ((1Fl'iu.kl_pos11

), 

) 7c '?d 
·1d As set fol'th below> was 11ottorminated in 1'ef!ponse to ony of these and 
• wide-:rangh1g and strained claims to the contnll'yare completely without merit. 

A. ThoHHotelPJ.•ojcct, 

In the mid-2000s, Dow decided to renovate the H Hotel fo downtown Midland, Michigan, 
the town w11e1·e Dow wM fotmdecl and ls headqumtercd, even today. ss Dow wanted to build u 
learning acndemy and a conference center within the hotel> and to moko the hotel itself ft J)lnce 
that Dow, its employees and visitors, and the entire lvHdhmd comm\ltlUy, could be proud of. 6 

1c_ J.,) fJ 
••••liall~es in• compfoint that• was tenninatcd ht rclf11lntion for a Novembe1· 

17, 2009 preparedtconcel'lling the expenses and renovation of The H Hotel.'157 

According- to that the project was $13 million. overwbudget; that Mr. 
Live1'is,s wlfe ottd n friend were involved lit the renovat!jp; and lhal Dow i;t_}fo1ted against 
Michael Hayes~ the same Michael Hayes that re'ferenced who11 •nrst requested n 
retirement yaokage from.J,1r. Solano ~ :.Jpiing to limit M~s. Livoris's involvement in the 
rcuovatlon, 8 also claims that recommended ml inde1iendenl of the 
costs of the H Hotel l'enovation at1d n separate Dow project at the Midland Cmmtry Cfob. 59 :Vd 

•••IJFl".claim that J~as terminated in retaliation for this .report ls frivolous. 

5~ Ex. 20 (Declomtlon ofMlohnol Hny{}s, rellred Vice Presidonl otGlobal Public Affairs) nt~ 3. 

~6 Ilx, ?.O 111 'J 3. 

51 Compl. t'lt1. 

ss Compl. at7. 

59 Comp I. nt 9. 



Tim Crouse 
Marolt3, 2014 
Page 11 

KIRKLAND &.. ELLIS LLP 

fc_ ZJ 7j 
Firs/ attd foremosl, concedes that •submitted regai·ding the H 

Hotel renovation on 01· abO\lt Novembel' 1~ 2009. •:1mploymont was not terminated iu the 
wake of that -iJt)l' wns • penallzed in m1y wn~'ro the contrm-y, • continued in• l-cJ 
"job ns a _ at Dow fo1·foul' more )'e<11w. Dlldng those fo1ll' years,• 
received ammnl pny Increases every single yeol'; received performance bo11usos ranging from 
neady $11,000 to ove1· $40,000 every single year; and received format recognition awards six 
times.60 Notably, ~oos not allege that II m~red any adverse employment 
consequences nt all dudng those mtervening years. And • does 1wt even tl'y to explain wli_y 
Dow would lay :bl tlte weeds fot• almost fo1ll' yeul'S to implement a plou to flt·e • for this 
~~ ~ 

7-c:. 7!J 
1J Secotttl) even 1f •••• could somehow base •own mtnlintol'y disc!!,~ge claim on 

•suggestion that Dow .retaliated ngaiust Mr. Hayes (which is something• pfoinly cm111of 
do), • atlegflflon lhat Mr. 1-foyes wns a victim of retnlialion is utterly folRe. Contrnry to • lcJ 
••• bnseless conjcotul'e, when Ml'. Hayes left his job at Dow ill tlte smnme1· of 2008, he 
thanked Dow and Mr. Liveds personn!Jy and in wdting for the way lie hod been treated at the 
Company,61 Fl.IL'lher, in the attached swol'n. affidavit, Mr. Hayes confirms that he wnufed to retire 
from his position as Vice President of GlobnI Public Affoirs in the sunune1· of 2008 n1ther than 
continue working al the pace required of Dow1s Global Leadel'ship.6?. Vinally, '7-c 
wholly t111su_pported infotcllce that Dow must have retaliated ngainst Mt'. Hayes is more than a 
Jiltle clisingenuo11s given that, in September 2013> ~~ke<l for a package simifol' to the oM 
received by ML'. Hnyes. ~ w0l1ld not hnvc done so tmloss •_!2eJ ieved that Mr. Hayes 
got n good deal when he 1·etired from Dow. • ap1)nrently wantecl a sithrfor (indeed, for belter) 
deal fo1• r<- 7-d 

f-c 
'111/nl, although inexplicably foils even to mention it, Dow did commission an 

independent lnvesligatlon_ of the H Hotel project. Specificnlly~ the Alldlt Conunit(co of Dow's 
boiwd of direotol's hkecl Caclwalader, Wickemham & Taft> a promlt~ent nationnl law fom1 to 
invesligate whether the <>ost ovenmis or Mts, Livei·is's (find her friend's) participation in (he H 
Hotel projec! violated Dow's Code of B\isinoss Co11<lt1ct1 and whether there \V<Js any improper 
retalfo_tlon ngaiust Mr. Hnycs or Peyman Zand, another fol'mer Dow employee whom l c 

QJ Bx. 5at1[U12~ 13, Appendix A & B. 

61 Ex. 20, Appendix A (J11nc 25, 2008 e-mnl! fi'oin Michncl Hflycs lo Andrew Livcris "lo sny 'THANKS' fo1· 
hnndling my rclircme11t in such a thoughtful 1nnuncr'1). 

62 Ex. 20 nt ~y 6, 7 (desct'lblng decision to retire and ox1>ressly denying any retnlh1tion). 

6) Ex. l, at~ 10; Ex.1, Appendix A. 
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suggests was fl victim of retalii:1tion.64 Following that independent 1nvestigatio111 the Auctlt 
Committee dotermin.ed tlmt no action against Mi·. LiverisJ Mr, Kalil, or mtyone else at Dow was 
Wlll'l'fltlte<l. 

65 

re JJ 
••••• obviously disagrees wit~tj1is res\1lt1 but that WEIS 110t •call to make. • 1J. 

was not Dow's Audit Committee und • ffi<l not have deoisio1M110klng authority. The only 
relevant question is ·whether snffered any retaliation l1t the wake of the H Hotel report, 
No s11cluetaliafion eve1• occmTed. 7Zc:. 

n. Mr. Livel'is's Expenses ancl Reimbursement, 
h ~ ~ 

••Iii next alleges that• was termlm1te<l in retaliation fo~~ J,me 14, 2010 -
that Dow bad paid certain personnlfXJ>enses of ML·. Livel'is.66 

• aTso S\lgg~t~ tlu1t Dow 
rotalinted against one of Dow~ s-former Corpo1·ate Auditors, as a result of th ls 

1J 6" These claims of l'Ctaliation nre just as meritless as those regarding• H Hotel 
- and Mt'. Hayes, :Z/ ' = 7J ?Z'c Fil'sl and foremost, concedes that • submitted regm'Cl~t_s Mr. 
Livel'ls,s 1lersonnl expenses to• flf ervisors on or· aboi.1t J111ttJ 14, 2010. Again,• ~s not -1 1 
terminated in the wake of that ... Nor wus •§mllllized ht any way. To the contt·my, • t-d 

- received a special recog11itio11 nwal'd and additional compensation in thanks for• work 
on the idTwo of supervlsors also received specfol 1·ecoguitlon for 
their work on this il r The first was ~he second 
was ~ the employee that ~w claims was a victim of retaliation 
because of the .)69 Thereafter, contin\ted 1n •job flS a Dow••• 

7 •••••I for more than three years. 7d 7c.. re_ .., cc.. 
Seco11<1, ns • begrudgingly concedes, Dow's Al1<Ht Committee commissioned 

another prominent law firm, Gibson Dunn & Crutcher$ ns well as the major acco\lnting firm of 
PricewlllerhmlSeCoopers, to cond\1ct an independent revlcw,r of Ml'. Liv<irls1s expenses~ inclllding 

~ Ex. 1lnt122. 

<>~ Ex. 4 at f22. 

66 Cumpl. at 9. 

61 Comp. at IO. 

6s E:<.lntV6;Ex:4ot~3. 

69 Ex. I atV6;Bx.4ntlf3, 
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?d 
a review of the evidence compiled by And while• arglles that Gibson Drnm and 
F1'1cewaterhouseCoopet·s should lmv6 done more work,• also concedes thnt these outside fil'ms 
concluded that Mt'. Livel'is owe<lDow $719>000, 1-J 

fc 7= :rJ 
111/nl, although• quarrels that he took too long, admits, as • 1m1st, that 

Ml'. Liveds reimbmsed Dow the $719,000. 
7d 7£ -~d 

Fom'f/1, although Iii quibbles with the wording, concedes again, as •must, 
that Dow <lisolosed in its Morch 2011 proxy statement filed wlth the SEC thflt the Company had 
determined that, from 2007 to 2010, Dow's Cllstome1· Events Group had incorrecfly processed 
certain of Mt·. Liveriis~s expenses as buslnesHelnted rnthei· tll!Ul lH~rsounl, nud that Ml'. Liveds 
had repnid Dow $719,000 ns a result of tl1e review. 

7c 7J =id 
Flftlt, even if••• could somehow base •own retnlintory disc1mrgejJpim on• 

suggo.<itlons that bow retaliated against IJl_ycause of the regarding Mr. 
Livel'is's expenses (which, again, • pl11inly cmmorcdo), • claim thnt ? was a 
victim of retaliation is false. iJ '7J tc 
t As the attached sworn affidavit of William Wekle1mm, Dowts Chief Financial Offlce1•, 

state.~, told Mr. Weideman (his boss), in2009~ that he wnnled to be considered for 
a different role with the Compnny.70 Specifionlly> he said that he had been Dow's Corporate 
Auditor for a long time (npproxlmately e1gltt years) and that he \Vauted to do something wJtere he 
could use his te<:hnicnl accounting skills.11 When, in 2010, the position of Fimmce pireotor, 
M&A mid Special Transactions, 01>encd up, Mr. Wci<lcm~m thought that )COuld be 
a good fit, so he offurc<l him the job.72 Altlio-ugh he coulcl have snid no, ~ccepted 
the job, and he romalned in that posHion \lnlil he retired i1t August 2013.73 ltt short, •6 
•••• move fl:om the Co11>01'ate A11ditor position to his Fimmce Director posltioll. httd 

7 1 
nothing to do wJth his work in the Cor1>orate Auditor role, lot alone with ,Yd 
regarding Mr. Llveds}s expenses. Afte1· eight yenrs in tl1e Corporate Auditor position, M1·. 

(; just wanted n new job. Mo1·eover, has never claimed that he Vi'M a 
victim of rehlliation, £ 

10 Bx. 4ntif9, 

71 Ex.4nt~9. 

12 Bx.11 at iV JO, 11. 

7J Ex, 4 al fl1f 11, I?.. 
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C. TltoHcllenfo Initintivo nncl tho l)l'in1d1l0s Environmonh'tl Fomulnticm, 
k ~ 

••••• fast principal claim jg that Dow terminated • in retalfotion for three 
memoranda •Pf~pared regar<liug The Hellenic luitinrive ("TH£a), an org&1tfzalio11 formed to 
help revive the foltedng Greek economy, and the Pl'itikipos Er1._viro1ui1ental Fm.w.qatlon 
("Prlnklpos11

), an environmental 1mstnfnnbillty program. TIJY ~isl of \~s tlint 
Dow improperly c::onll'lbuted $100,000 to THI, whickm'<fnlls 1%0 CEO's charity"~ that Dow 
may Jinvc improperly paid for THI expenses) cithe1' directly or indirectly through a commltittg 
firm called Teneo; nncl that Dow may fowe hwo1)erly pnid for trnvel expenses of Ml'. Liverls 
relnting to THI ~\lld/or Pl'inkiiios.74 I ruso suggests that Mr. Grocholsl9- WM removed 
from his position as Dow's Corporate Auclitot· for foHowing up on thes\3 -·i Finftlly, • f.c 
-asserts thnt Joffrey Tate, Mt'. Grocholski's successor as Dow's Co1J_lomte AuditOl', violated 
SOX by not following up on 7W 
i-c These 1'etalfoto1y <lisohnrge claims based on THI a11d Prlnki1,os have no more merit than 
•••• claims based on the H Hotel nnd Mr. Liveris>s ex1Jenses. 

~ 7,.) ld rd 
Fil'st and foremost, •••• concedes that •submitted• first - regarding THC 

on or about $e_pfe111be1• 20, 2012. Again,• was not termina19~ in_ tlte wake of that-· ~i· 
was• 1Je11alized h1 any way. To the contrm·yi Cb-11tim.1ed on in .jp_l} as a Dow 
j for m1other year ~ until • requested n reti!'eme1\r package in 
September2013, feJ °?d 

T-c __:zd 
Secom!, admits thftt • subfnittecl ~second nwmornndum regarding THI on 

or about ;r~11u11,, 231 2013. Jn response, •••l\,~s nelther tel'minatcd nol' pem1lized. In 
fact, •;;\vas assigned by Mt'. Solano to one of the Ia1·gest and ,y~9st important internal ••••••Iii• hns initiated to dote ~ a11 'lKto <:el'tolu nccom1ting 
impro1wieties at a Dow business unit in the U.S. Gulf Coast region ("the Olofins 
•••• >).17 At that time, the Ofoflns was the Col'porate Audit Orou1»s 

7.d 'lc1 

14 Comp!. nt ll~12. 

7
j Compl. nt l2. 

76 Compl. nl 16. 

17 Ex.1, 11t~4i Ex. 3 nt~ to. 
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Jc 7d 
highest pl'iodty. 78 Thus, worked prlmm:lly 011 the Oleflus ! j \ I for the next 
11h1e months~ until • i.-:omp1eted •Jast ~ h1 e.arly Ootobe1· 2013 .7 

-7d fc.. w ~-'{d 7d 
Tltfnl, even if••••lcould somehow baso•owiuetaUatol'y dlsohm·ge olaimon•7d 

suggestion that Dow retaliated against lvfr. Grocholski because of the THr matter (which • 
plainly cmmot do), •J)alm that Mt'. Grooholski was a victim of retaliation is totally false. 

As the uttached sworn affid,WH of Mr, Weideman slates, Ml'. Grool;plski's employment 
story ls similar to 'Mr. Grncholskt fopfoced ~s Do\.Y1s Corporate. 
Auditor in September 2010,30 In the fall of 2012, Dow reorganized ils senior nrnnftgcmenl ranks 
and named a number of new b11slness vrcsidents nnd exec1.1tive business lea<lers.81 Dul'ing this 
process, ihe positlo11 of Dow1s GJobHl Business Finance Dkeotor for Business Develoj)mcnt, 
Licensing, ancl New Ventures Oversight became l\vailable.82 Becimse Mt·. Grocholski had 
expressed Rll interest in fl Global Bl1Slt1ess Finance Dil'eoto1' position, and because such positions 
do not OJJen up very often, Mr. Weideman offer{ld Mr. Grocholski the job, and pro1noterl him, 
even though Ml'. Orocholski had only been in the Corporate Auditor job for two yems.83 Mr. 
Grooholski did not have to accept the Global B11siness Finance Director position, b11t he did) mid 
he remains la that sentor position. to this day.84 

c 
Ill sh01·t, like••••• Mt'. Grocholskl's move from 1he Corporate Auditor role lo 

his Global Buslness Flnanco Director role had nothing to do with Ms work. as Dow1s Corporate 
Auditor, let alone with the 'fHI aucl/01· Pl'inkillQS mattel's. 8s Mr. Oroohol$kl simply took a new 

18 Ex. I, nt V 4; Hx. 3 at Y IO. 

79 Bx. 1 at y •I. 

30 Ex. 4 Ill i l<i. 

xi Ex.4 atU 18, 

*~ Bx. 'I Ill V lS. 

81 Bx. 4 111 ~ l9. 

a~ llx. 4 at~ 19. 
T-c 

is Notal.>I}', Mr. Grooh~l§~i swenrs In his n!laohe<l deG,111rntlon thnt h~.JlyVOl' told•••1hat tho1·0 would lle no 
moro 1 6Mvlr. Llvoris, ns flfggosts i11.Wt11pl11lnt (See Compl, nt 10) According to 
Mt·, Grocl1olskl, he would llOI hnvo 81\id th11t, given lhnt Dow's C<il'j)Ol'O!e Alldlt Group nwiows lhe trnvel 1111d 
oxponse roporls of Dow's $01\ior execullvos on an anmml b~sis, ond Mr. Lfveris Is plriinly not exempt from tliosc 
reviews. Ex. 21 (Declnrntlo11 of Global Dusinass FJ11011co Director for Business Dovolopment, Lic<inslug nnd 
Joint Venture Oversight Greg Grooholskl) at V 6. · 
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senior position that he wuntcd, nnd for good reas<>n, No Global Business Finance Ditecto1· 
position has 01)ened up since then.86 Moreover) Mr. Grocholskl hns never claimed that 116 wn~ a 
vlclim of retaliation. 81 

Fom•lf1, putting aside for a moment th'?i,_guestion of whether such conduct conl~ver rise 
to the level of n SOX violatlo11~ 17Cfaim that ML'. Tate i~ored- rcgar.c}ing 
Till is likewise false. In the V~J' sentence In which inakes this claim> l!ll~lso 
concedes that Mt'. Tote asked SIDr a follow-up re_port ~arding THI in the summer of 2013. as 
More importa11tly~ Mr. Tnte did not ignore 'THI ~ud Pdnkipos memornndn. To the 
conlrnry> he reviewed them niid concluded that, because they did not show any vfolations of the 
law or Do\1/s Code of Busin7;1 Conduct, they did not wmrnn! flll'll101· J! 89 

• tJ 
'Mr, Solano, reached the same concfosion. While 7-. 

plainly disagt·ee\)vlth Mr. Tnte,s a11d Mr. Sofo11o's oonoh1sions, the deoislon whetl!e1· to hm1~ch c 
m1 ·mto Dow's sttpp01'l fo1• THI and/or Pl'lnklpos was not •19 nrnke; lt \W1s them~. 
Furthenuore, fails completely to articulate a legal 01· fuchml bosis fol' that 
disagreement. 7-c 

Nor crmr/l~ Dow,s support of'fHC Mld P1'htklpos was entirely above-.board and projJer:. 
As set forth In the sworn deoforation of Robert Milkw, Dow's Global Dlreotol' of Corporate 
Cltize11ship, attached hereto ns Exhibit 22, Dow supports numerous chndtles, both directly and 
through :Its soparnte ehiwitable foundallon.91 Indeed, Dow donates nem1y $50 millio111)er year to 
civic Ol' charitable organizations, either directly or thmngh its foundation, as detailed In Its 
1'egult1r S\lStnlnnbility Reports.9J. Not 1mrprisingly, Dow executives nnd other employees 
pm·ticipate 111 these Company .. sponsored civlc and cirndtnble nclivlties.93 Some, including Mt·. 
Llveris1 sit on the boards of the entities that urn th.e recipients of Dow1s finnnoinl support.94 

*i Bx. 4 at !f 18. 

37 Ex.4ut~20. 

" comp I. ot r 6. 

89 Bx. 3atn10, 11. 

$o(I Ilx. I 11t 'l1· 

91 Bx. 2i (Dcclnrotlon of Global Director of Corporate Cllizo11shi1) Rohort Miller) ol ~J 31 4. 

92 Ex. 22nt13; Bx. ?,3 (2012 Dow S\1sl11innblllty Repott). 

?J Ex. 22 11t y 6. 

9~ Bx.2Zot ~6. 
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Tltese activities redound to Dow>s benefit) incrensing ils profile as a good global cor1Jorote 
citizen. 

Thus, Dow's (imd Ml'. Liveris's) fmaiicial imd other si1pport of THI, and the related 
ex1)e1111es inotll'ted in_ doing so, not only were proper m1d consistent wlt!L Company ?olicy1 th~y 
were also appropriately doollltleHted and approved by the proper Dow personnel. s There is 
nothing hidden, sinister, 01· even mmsual about Dow)s suppo1t of Tffi and/or P1foki1>os, lttdced, 
the same request tlmt pron1J)ted Dow's contdbution imd SllpJlOrt fo1· Mr. Live1'1s1 s THI board sen I 
al110 Jnoluded a l'e nest for a.donation to the Spechil Olympics.96 

•••Iii uddltionat allcgutions re~Hrding the Teneo consulting film show how 
reckless • can be in tuaking utterly imsupp01'ted allegations. 7illakes two faotnal 
observations nbout Teneo ~ tllat (L) it performed wol'k relating lo 1HI1 and (2) 'foueois 2012 
consulting contract with Dow WflS mnen<led mid"yel\I' and its value \Vas iltcreHse<l fl'om 
flj)j>roximHtely $5 million to a]lproxlmately $16 mllllo11.97 Frou1 these observations alo11e, • :rJ 
- lenps to an. inference that Dow has 1rn1·reptitiously and improperly 1\mnelecl mouoy tmd 
support to THI thro\1gh Tenco. 

This irresponsible assertion has no basis in fact. To begin withi Teueo fa1s sh\ted _publicly 
it performed its work for THI 011 its ow11 accol'd nnd frQe of clmt·ge.98 F11rlhennore> the incre-ase 
in the size of Tencois 2012 contrnct wit11 Dow was tile result not of any scheme 1'egardi11g THI 
but, rathel', a conscio\1s business decision by Dow to Ted lice the munber of its outside c011sulting 
firms and, as a result of thut process, to substantially 1ncrease both the subject-mattel' und 
geographic scope of Teneo1s work.99 Tllis move led to an approximate $5 millio1t dec/'effse hl 
Dow1s spending on consuHing fit·ms in the first yem· of its implementation, ioo FiuollyJ 

95 Ex. 22, Y~?, 8, 

9~ 11x. 22, Appondb,: A (J1111mRy 3, 2013 e-mnil-from Louis Vega to Bo Millor rcqnesllng 1111prov11I of do1111t!ons to 
the Special Olymplofl t'llld THI). 

91 Compl. at {2, 

93 Jndccd, this foci is !lll!IOllllced on Teneo':i Wlll.lsile, which high Jig.his The Hellenic Iuilintive ns 1t key exmnplo of 
the rinn's pro bono 1tclivillcs, $!?(! J1llp!//www.tern.1Qholdl11gs.comltl'.lt1t'.lO·fottn<lnllo11/ (fast visited Fobnmry 28, 
20M; h11rd COf>)' nttnohed hereto as Bx. 24), 

9'J Ex. 25 (Declan\11011 of Vice President ofGloll!ll Affofrs Md Government Affoirs Mnllh~w Dnvls) nt ~ 5~ Ex. 26 
(Deehlmllon of Sourcln.fJ Mmiogor Rodnoy C11111p11ln) 111 U:>, 6 nnd Appe11dic6s A mtd B (2012 Teneo Contrnct 
mtd J1tt1e 2012 Amend111c11t, showing cxpnnslon of scope to Include s11ppo1t for 1111 of Dow's Government 
Affolrs departn\1)111 tteltvllles in lhe Elll'opcnn, Middle Enst aitd Paclfic1·egto11s.) 

lw Ex. 25 nl ~ S. 
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notwJthstondlng hlsiuuations to the contrary, all ofTe11eo's contrnots were pro~edy 
approved and executed pursuant to all relevant Bow imthorlzf!tion 1Jolioies and procedures.10 

~~ ~ If•••• n11egotions regm·cting.;m and Prfo.klpos show imything, it is thatj 1n • 
zeal to sling accusattons at Mr. Li veris, • figs lost sight of the fncts, th~ ~cope of •lSte as mt 

1J •••• (m.i opposed to a policy makex or clecision-maker), and. B{"vn objectivity. Dow's 
support of THr was above"bomcl, publlclzcd consistent with its corponitc·citizenship a11d 
business objectiv~~ and np1>ropdntely npproved by seulor Dow officltds other than Ml'. Liverif;, 
Still~ so'Ihehow nmoages to Cflll it misconduct on tile pnrt of Mt•, Llwl'ls. Teneo also 
supported THI with pro bono services1 just as Dow wus consolidating its vendor list and 
iltcreasing Teneo's consult!1!g ·work nnd responsibilities for Dow, Frnm these two entirely 
innocent focts, 11fu1agt11es that Dow Is secretly fi.mneling sllpport fo1· THr through 
Teneo7'.'~'hat ls not just renchiug, it is SJ>eoulative and witho11t any basis in fact, Ju a sepamte po1·t 
of• cf5mplalut, ~on challenges Mr. Livods1s purchase of $300 flowers for Hillary 
Clinton dul'ing her 1Uness in lute 2012> nppnrently on the preposterous theo1-y that it coi.lld 
somehow mnmmt to a fodexal secudtles lnw violation. 102 That is reaching in the extreme, 

-,..c 
IV. CI,AIMS AGAINST MESS~lS. LIVERIS AND KALIL. 

~(_ -

••••retaliatory discl1arge cfo!tns against Messrs. Liverh~ and Kalil ~ the claims 
1d • achrntly hrts to 1>rove ht orde1· to obtaitt reHef ~ nro _particularly empty. To smem· thefr 

1'e1mtations and to ®.!P sclClement leverng..Ycagainst Dow, 7C'fuims that Messrs. Liveris 
and Kalil fire<l .1Secm1se of 1•ogardl11g Mc. Llvel'ls, yet• ~snot even allege, let 
alone prove, that they were illvol ved at all in• ~pamtion from Dow. 

'Bs -Id 
With l'espeot to Mr. Livel'ls, •• makes only one relevm~t nllegl'\tiog..r10n.1>ngc 1'/ 

of the complaint, under the hemling, write T9W1i11ation of 1!inp1oyment,ii 
•••6asserts that, fo A\tgi1st 2013, .•\\•as 11l'e-torgeted by Llvel'ls for tem1ilmflon,»103 

Yet, •does 110L allege anywher~ in• &9n1>laint that Mr. Liveris had earllcl' 11tmgeted • iisi­
terminatlon/1 let alone ~or evldence to support suoh n bold m1d incencliat·y alle$.!Jo11, More 
hnporhmtly, ~es not offe1' eve11tl shred of evidence to su_pport • filflnmmatory 
atlegatlon that Mr. Livel'is "rewtargeted • £& termination" in August 2013. Not a cl.9-~\1me1tt, 
Not m1 affkhwlt. Not even a henrsny statement by someone else. Nothing. 'affers no 
evidence that Mr. Llveds wns even awai·e of activities in 20131 let alone thnt 
he 111'e-tm·geted •for termination'' becimse of that work. .;.c_ 

1-J 

IOI Ex. 25 nt v ti; Ex. 26 at 'J?. 

101
• Compl.nl 15. 

toJ Compl. at 1? (emphnsls added), 
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h . ~ 
II •••-1 case against M1·. Kalil i~qunlly devoid of merif. Here again, •makes 

only one relevant allegali~}- tlmt lsltpervl.sors were told by Dow1s 0J1lef cot1nseI, i.e., 
Kalil, that he 'wanted• ilred.'" HM Yet, fillers no evidence - again, no affidavit, no 
doeumenl.--- to support this flssel'lion_ elther1 and• Wfo supervisors at the tltnc, 6 
and -~swem· undet oatlt that Mr. Kalil said no such lhing to them. 105 Mr. Weideman, the 
CFO, also denies that Mr. Kolil told J1im m1yrhing of that uotme, despite the faot that ti~ sit in 
adjacent offices and see each otlier almost dally. lo6 More importantly aoes not 
allege, Jet alone offer proofi lhat Mr. Kalil lmd. the authority to have •:m'ed or that he took a 
single step to cause• departure fl'Om the Company, whether he wnntcd •fired or not. 

- 7J h: 1J 
Foi· 11ll of these reasons, foiJs completely lo allege it prltl\fl fucle cas:e of 

retaliatory discharge agflinst Messrs, Llvel'is and Kalil. 
k 

V. DID NOT ENGAGE lN {lf>ROTECTEP ACTlVITY" WITHIN THE 
MEANING OF SOX, 

le 
For !11e reasons stntect above, •• retaliatory disclHll'ge com1Jiai11t ngo!u1>t Dow 

and Messrs. Live1fa and K<ilil is factually baseless. It is also legally bnseless. Section 806 of 
SOX (18 U.S.C. § l 514A(a)) fa designed to protect corporate "whistleblowern)' from rotallatton 
for certain specified 1tprotected activltios,n such ftS reporting potential violations of the federnl 
securities laws. 18 U.S.C. §§ 1514A(a)(1)-(2). Herc, 1Was not a whistlehlowcr 
entitled to protection under the Act. Nor ·was • engaged in "protected activity" wlthin the 
meaning of the statute. 1-d · 

1-c 
A. Wm; Not A "Whistlobfowcr,n 

As the Department has made cleM in prior adminislmtive decisions, not cvol'y employee 
qualifies as a co11Jorale whistleblower ·under SOX. The pmpose of SOX's whisrleblower 
protection provlslons is to «protect employees who risk their job seo\ll'ity by taking stops to 
protect the public good. 11 lit l'C Robinson v. M.orgcm Stanley/D/scovel' Fin. Se1·vs., 2007 WL 
5517962, nt *102 (U.S. DepL. of J.,abo1', Mm-. 26, 2007) (intemnl qt1otes and oitations omitted). 
This foous on employees who «dsk thek job sec\1rlty" means that "when [the alleged reporting] 

1 ~ Comµl. at 17. 

105 lJx.1ul~8; Ex. 3 at</ 13. 

io.s Bx. 4 at 14. 
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~ctlvltles Are part of 1m. i11<llvidu0Ps assigned wol'k, then he cnnnot ho s(lid to have dsked his 
1Jersonnljob security by pel'forming di1tles reqidred of 1\i111 in that Job,n Jd,101 

SOX. x:td.:J!:.::~:i:.-C:r~~1::~1a•rin~~ ~vJ1tstleblower within the mea11h1~~ 
<trequieed to conduct t= ;tlj)et!visors.'!10

& This 
ls consistent with Dow1s official descri1>tion. of Ill position> which defines l!!!!!I ~ties os 
conduotlug <d 3 I 3 .,fa! 

109 
1d " and 

npresent[ingJ ic-onuulttees.', Thus} as the 
Department held ittRobinso11, bccnt1se •nlleged was the perfo1mnuce of.Msigned 
:work, l<oonnot be said to have risked ~ personaljob seouri~ l>y perfo1mlng duties 
required of L-.i.in that job.0 2007 WL..,~577962, nt- *102. Indeed,• job would lHwe been in 
1>eril had • ml(perfoi·med • assignlcl' duties. Accordingly, • f. 
im•lcompfaintshouid be dismissed ns a matter of fawfor this reason alone, d 

B. Cum Not Report Fccle1•nl Sccml'ltics Law Violntlons. 

As l'olevnnt here, the SOX wllistleblowet• protections apply to an employee who l'eports 
comluct that the employee «reasonably believes constitutes a ,;iolation. of, , , any rnlc or 
regulation of1he Sec\ll'itles nnd Exchange Commission, or any p1'0vlsto11 of Federal Jaw 1·efoting 
to fom<l against shm·eholdern,,, 18 U.S.C, § 1514(A)(a)(l), Tl1e 1·equlrement of reusonable belief 
'<iuc1ude[s] both a subjective nncl an objective componont; an employee must actuolly bolieve In 
the unlawfolness of the employer1s fictions and that belief m\lsl l>e objectively reasonable." 
Lockheed Marlfn Co1'jJ. -v. U.S. Dept. of L((bor, 117 F.3d 1121J 1132 (10th Cir. 2013) (intemal 
quoles and citation omitted), "Objective reasonableness is cvahmted based on the knowledge 
aw1ifohle to a l'ensonable person in the same foctm1l clrcumsta11ces with the same tmlnfog aud 
experience as tlte aggrieved employee." kl. 

101 The Do1ia1·tmen11s decision iu Robinson was nmrme(t bytlie Seventh c1t·c111!1 •10611. Ap)fx 69 (7th Cir, 2010), 
nnd is eonsislenl with othcl' fo<loml coul'I prcccdonts regnrdlng whfslleblowor protcctio11s. Seo, e.g., Sasse v. 
U.S. Dcflf, of L<1bOJ'1 409 F,Jd 773, 780 (6th Cir. ?.005) ("S11sse cannot be snld to h11ve risked his p~r.sonnl job 
security l>>' pcrformln~ the duties required of him it1 thotjob. Wo lhor<1fo1'6 holcl llmt in potforming these <h11ies, 
Snss6 w11s not ollg{lglug tn protectocl nctivllles."); 1f'lflls v, Dcpf, of 1lgrlc11l£111'e, 141 P.3d 1139, 1144 (Fed. Clr. 
1998) (0 Wlllls 11e1111ot be snld to 1uwe risked 11ls personnl job saourily merely by porforming his rcquh'ed 
d11lles. 11

). 

108 Compl. nt 4. 

109 Ex:. 18. 



Tim Crot1se 
Murch 3, 2014 
Page 21 

I<IRl<LAND &. ELLIS LLP 

?5 
Hel'e, •• does not oven attempt to explain how any of co11cemed a 

potential vlolatlon of a federnl secudtles law 01· any other federal law relnting to fraud agilinst 
sllareholde!'s. 

- 1J 7-J 
Nor coul<l •. For exmnple1 the \tpshol of• H Hotel report was that the j)roject was 

over-budget_. that Mrs. Livel'is was involved, and thut Mt'. Hayes was let go for trying to limil•1d 
itlvolvement. Evon if fill of these olnims were trne (and they al'e not), they do not even begln to 
suggest a federal seomilies law viofotion or a frm1<l against slmreholders. Simply put, federal Jaw 
does not prohibit corporate renovnllon projects fi·om·r1m1u11g over~bucfget. Nor clo-JJ1ey prohibit 
exec\1tives' spo11ses from beh~ i11volved h1 such projects. Similnrly, 1<1oes not rind 
cannot explain 11ow -'regarding Mr. Livorls's lltwsonal expenses concemed a potential 
material misstatement to the SBC or shareholders, particularly whore, as here, Ml'. Liveris pnid 
$719,000 bnck to the Company and Dow disclosed the matter fn its_..4011 vroxy statement. - ·1c_ 
-quibbfos -wit11 some of the wording of that disclosure, but •~es not explain how any of 
those quibbles js materfoI.' 10 TlHtt )s becmisc they are not. And the s11111e goes fol' 7J 
memo.r~mda regarding THL •Might question Dow's wisdom in SUJ)l)Ol'flng thnt endeavor -
agoln> a call thnt is 1101~ makcill~Qlc as an bl1t-~ofis not and cannot 
explain how Dow's s~1pporl, or 1he expense1' assoch1led with it, ad~_p to a shafeholde1· fraud or a 
federal securities law viofotion . • -•re. 1J +J Jn sl~, 1 wus not a whistlebluwer. RatherJ • Wl'IS doing • nssigned work. 
Fmthet~ .,vas not engaged hi «protected activity" under SOX because• foils to explnlt1 how 
any of I ~ncemed potential violations of the federal secmi fies laws. 

vr. CONCJ.,USION. 

For the reasons stotcd~:v~ow fast Ootob~~1~~~:::;~ should be dl~~~~~~f·ro~i~~~1{;~:1f~!!t 1¢. . t [Y'«i .}'~ 
benefits packages. It was only aft01· ~onch1ded that the amo\Ult of •'fetil'cmen! 
severance J>Rymenl was too sma[l that lfrnt claimed retaliation and, its demonstrated 
herein, those retatfotlon fll1egatlol}S (ll'e totally baseless. - ~s not flred as a result of a11y of 
-· nro the contrnryj. 1.fas consistently given _positive pel'fol'Jnance rovlewsi increased 
compe11satlo11, regi.1lar munrnl five~ftgure bonu~es and speclnl reooguitiot\ awards ~ right up 
·until the !lme of• request for a severm1ce package (whiolt ultimately took the form of a $6 

'1-J 

tto For ox111nplo, • i~uos thnt tho pl'oxy slatet11011t ofnims that M1~ Llv~rls repaid th¢ $71.9,000 "imtncdlHtely," 
which \Wis misleading bccm1so ho took too long to repay the mo110,y. Cmnpl, 111 Jo. 111 foct, tho fll'®' stntenwnt 
says tlult Mt~ Ll\•crls rwmid the monoy "promptly/' 1101 "lmme<liotely," lllustmting 'lifottcnUon to 
the very l1111g1mg\l •~fnl111s w11s mlslcmling to invc;istors, Ex. ?.7 {Morch 25, 20 l l Prol'y Stalcment) flt J 8, 
Moreover, no reasonable pel'son could conol11do lhnt these distinctions l'eg11rding flow quickly the $719,000 wos 
repaid coulcl be mlsleodlng 01· motcrlnl enough to constitute n viola!lon of the securities laws. 
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million deml'\lld). At bojJgmJ this is not a SOX whistleblowel' case ~ not foctuuHyj and not 
legally, since was neithel' a whistleblowel' nor engaged ht uprotected actlvlly." It ls 
simply 11 vehicle through which is s-eeking more money from Dow. 

~incere1y, 

JohuF. Hartmmut, P.C. 

JFH/dam 
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KIRKLAND &. ELLIS LLP 
AN(} f\Tflll,'ITfO PARIN!l\SHJrs 

300 North l.aSallo 
Chtcagi;i, mrnols 6065~ 

(312) 662·2000 
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*** CONFIDENTIAL TREATMENT REQUESTED *** 

~-

Investigator 
U.S. Doparlmeut of Labor- OSHA 
365 Smoke T1·ee Plaza 
No1·th Amora, IL 60542 

June 5) 2014 

Re: fj 1'/te Dow Cltemlcaf Company, et (ff,, 
Caso No. 

Dear f : 

FaC$fn\llo: 
{312) OB2-22.00 

f.j . id ::;-c_ 'k In• '~teply" to Dmv's res1lonse to • complaint, mostly reh11:::hes • pl'ior 
complaint. However, • nfoo mnkes severnl 11ew factual nlle~tlons ~ncl m·guments. We wl'lte 
to n<ldress these new matters, which we1·e not inoluded ill • mitinl complaint itlld therefol'e not 
addressed in Dow's earlier response. (\Ve \Vill not repeat herein evldonce and m·g\mtctlfs 
submitted earlier,) Simply put, none of thesl;} new ullegations and 11rgmnents cHn salvage • ~ 
retalintory discharge complaint from dismissal. 

Mcssl's. Amlc1·son mul Hnycs 
7J ~( ~ 

Ttl • conipfoint} ' attempts to ground • own retaliatot·y disollnega claim on 
purported uev1dence" from or refoting to other fol'mer Dow employees thilt is either irrelewmt 
and/or flatly inaconrate. •reply relies on more ofth\s type of material. 

·~ 

At the threshold, any olnlm thnt Dow retalfate<l against other employees, evon if tnte 
(and it is 110t)1 fo \1ltedy il'l'elevant to the question whether Dow took mw retaliatory Mtlon 
against Ifor -~otivltles. ~aim is not the time ot' the place to litigate the 
ch'oumshmces sm·1·&111di11{ the depm'tme of others :from Dow. Tn any Mse, the allegntions are 
demonslrnbly false. 

ls 
M\lch of •• (1evidence,, relates to Douglas Anderson, who was Dow•s 

Corporate Auditor \llltll tl~ fall of2010J and wlto retired from Dow in the sum1ne1' of2013, • r:d 
- submits two of 9]Sersonal email exolrnnges with Mr. Anderson, one from August 2013 
attd the other fh:im Ootobel' 2013, suggesting tl1at they corroborate •&im of retaliation. • f..J 
also submits Mt\ Attdorson>s retirement letter, wherein, at the request of Dow> Mr. Anderson 
identified lit wl'iting all ethical an cl complhmce concerns of which he was awal'e at the time of his 

Hong Kong London Los A11ne1as Muntcll NewYorll P~toAllo SPll Francisco Shan~hal Wnshtngton, D.C. 

Kll:326156l!).l 
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7-.c:_ 
depm'tme from the compatty. Ffonlly, lnslm.mtes thal Mr. Anderson himself was a 
vfotim of xetallatlon when he left his Corporate Auditor position for a new job within. Dow 111 
2010. 

•••i-ilfl exh:no1'<linnt'Y reHance on Mt'. Anderson's <imails, 1etter1 !llld job trnnsfer is 
entirely mis1Jlaccd for several rensons, including the following: 

• Mt·. An.derson, who left his Corpornte A\1ditor position in 2010 a11d retired from Dow 
in the summer of 2013, hns no personal knowledge of lhe oircutnstEmces of• 'd ••I departure from Dow in October 2013. None. Accordingly, he hns absolutely 
nothing to say that is refovai1t to• claim of rntnllatory disoh£1rge. 

o If I ~ibmissions regar<~g Mr. Anderson $how m1ylhi11g, it is thitt .7Y.s 
echo climnber. In their A·ugu~ 2013 enrnil exchm1ge> 1t} 

s\1ggests to the retired M~7tf.nders%>. that •?nperlors have inappropl'iately declined 
to lmmch an mto • 's1iecial pr~jcct' 1 (a reference to II.THI and Tcneo 

-fJcWWW,n whioh were suppo~d to be confidential) and he roncts, It'Mheir Octobe1· 
2013 exchange, snggasts-innccm:ately~to Ml'. Anderson that • hns 
been. fire<l for -~·ol'k 011 the Olefins II. (n cfoim. •does 1101 even 
setlo11sly assert in • %omplaiut) iw! he reacts. lcFinnlly, with rospect to Mr. 
An demon's reth'emeut lette1~ filtmit$ that most of the Hco%Yms11 identified 
therein nwere based on infonnation containecl within tho - Jll'OJlared by • l--c 
-.

11 Thus, Mr. Anclerson <loos not conobornte 1s one~sided nnd self~ 
11e1·ving nlleg('ttlo11s; he merely reacts to them or repeats 1hetn. 7-c.. 

k 
• lnsinllations are not evidence, and offers 110 evldence that Mr. Anderson 

was a victim of retaliation for his (or ~-vo1'k within Dov/s Corporate 
Audit group, Moreover~ -~W 110 response at all to Dow CFO William Weideman's 
sworn testimony-which is competcitt evidence~thnt Mr, Anderson vo/tmf(ll'ily 
switched jobs within Dow in 2010, (See Dow ReS1l01lso, Ex. 4, ~~10~ 11) 

~ I 

For all of thest> reasons>•••• repented references to Mr. Anderson mtss the mark, 

So do .Ji~eferences to Miclmel Hayes, th~ Dow sen[or executive who wol'ke<I on the,]JI 
Hotel l'enovation jlJ:oject before ho xct~c<l in 2008-11101·0 than five -yeol's before fe'ft 
Dow in. the fall of 2013. sbggesls that Mr, Hayes wns also u victim of rnlalin!ion 
based 111>011 a May 2008 email exclmnge in 1tl1ich Messl's, Livexls, Kali~nd others purportedly 
discussed Mr. Ifoyes's "fate/' t111d upon •'O\\in notes of 6J'Jvir. Huyes that took 
place in Decembe1· 2009. reliance on this new nevidenco·~ is likewise mispfaMd fo1· 
tlle followlng reasons: re_ 
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• fs •••-•offers no response Co Mr. Huyes1s sworn testimo1w that he retired 
vofontnrlly, that he was trettled well by Dow, and that he did not snffel' E1ny 
retnlh\tion. (See Dow Response, Ex. 20, ~W 6-7) 

• Nothing in (he Mny 2008 email chai111·egal'ding Mt', Hflyes's «fote,, Hnks Mr. Hayes1s 
fate to, or even references, any disngreemcnts wH11 Ms. Liveris regarding the II Hotel. 

• f.-c own notes of.liecember 12, 2009 ~of:Mr, Hayes con~adic! 
•suggestion that .l).g ·was a vlctim of l'etaliation. According to nttes, 
Mt'. Hayes told •-timt he volmital'ily retired, tfuit there was no pressme to 1ctire, that 
it was his <leclslon> that lte was treated well, and that he did not believe his 
employment was te!'minatect because he disagreed with Mi's. Llvel'is on certain 
aspects of the HHotel re11ovntio11project. (See Reply1 Ex. 6 at 44A-45A) 

k _±) 
Por tl\ese .reasons1 •••ilirepentcd references to Mr. Hayes do not suppol't • claims of 
retaliatory disohnrge). either. 

M~·.Knltl 
-Y:c le 

In its earlil;lt' res1)011se lo •••• complnint, Dow _pointed out tlu1t I • offers 
no evidence thnt Me1rnrs.J,iveris 01· Kall1 had illlylhing at all lo do with lmPj1n1rntio11 from Dow. 
ln ~ply, ft-silent with respect to Dow's CEO, Mr. Liveds, b\it not wit11 respect to 
Dow's General Counsel, Mt·. Kfllil, •••ff• now claims for tlte first tim_e that, in August 2013, Sim.on Solano, -d 
s\lj)ervisor, told •1frnt Mt·. Kalil had approached M1fEofa110 in the gym nud silid thal- f c 
-was 11oul of control/' (R_yply at 11) also ('.lpj)us for the first time it1•fc'ply 
ilmt Mt'. Solano Ioter told • 1fhat Mr. Kalil 11wanted • gone sooner" but lhnt .Mr. Solano 
resisted, snying that he needecl .for the Olefins itwostigatlon. (Id. at 1 'l) Finally> 1--c 
devotes seveml 1>agos of • reply to a new argmneut lhnt Dow impropedy modified its 

proceclmes effective September 2013 to rcquirn Mr. Knlil's approval before au 
can be lm.mched. (kl. at 12-13) 

•••1~5\\'herc.,J1xplains why the.<ie UO\\_' allegations against Mr. Kalil-which -,ld 
claims directly support •1fr'ain}l,of retaliation-were raised fo1· the first time fa •Nply and 
never made thefr way into •'complaint, even thol1gh they pur1mttedly took place months 
eadier. In any case> these new allegations nnd arguments regar<ling 1vfr. Kalli arc .also without 
merit. 

Ffrst> Mr. Solano>s swom testimony flatly contmdict~ clnim that Mr. Kalil 
told Mr, Sofono that he wanted termit1flted. (See Dow Response, Ex. 1 al 'if 8) 

1--c 
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Notably, ...ii.-offers 110 oredible o~anation why Mt'. Solano, n fo1·mEW FBI ngent who is 
not n _paely to this case 01· to civil Iitigt\tion. agnin~~,Dow, would lie llllder oath about 
this. Nor does •~er a cl'ediblc explanation why • omitted this S\1_pposedly itnportm1t 
information regal'ding Mr. Kalil from• complainti even though the purported conversations 
occmred months before• filed it. i-J 

N 
Second, even if these allegntions about whnt Mt. Kn1Il purportedly s!lid to Ml'. Sofono 

were credlble (and thoy are not), there is still no evidence that M1·. Kp\iI h11d the m1thodly to have 
":fc_ fil'ed, or thaj fie took even n single stej} (o cat1se • cfePartmo from tlm company, 

whether he wanted• 7ift·ed or not. In other words, there is still not o shred of evidence [hat he 
engaged h1retnlfotio11) which11e did not. 

le 
For these reasons, the new allegations i11 •••-•1 reply do not move tho bat' with 

respect to •claims against Mr. Kalil. 
'fd °:Jd 

Dow's .Prococlures Policy 

•••7<•c . d' •••[d• new allegations regar mg Dow's • procedures cry out for rt 

thoro,1gh resi>onse. 

1s -rJ As an initial mfttter, I - chdms l'egarding the September 2013 changes to Dow's 
< Procedul'es for ~otential Code Violatlcnsu policy are conwletcly krelev<1ntfor the 
.simple rea;w1 that S1~vet alterw~ ~my co1111ection betwee.itJhe new procedures mtd ti~ 
end of •·employment wlth Dow. •7Cfoes uot ftllege that• d'illi.ctuoted nny or 
made any allegation that wns affected by the new procedures, Nor does • allege that • 
s\lffered any hAt'm as a re.~ult of the new pl'Ocedures. Y rd 

k '&) 
••••amlenrs to believ~hut •allegations are 1·elevanl becallseo they show that 

control over was being consolidated lmder 1vfr. Kalil and those who 
directly or indirectly report to him ((\ltho\1gh, to be cleat~ this wou!d still no! eslal>lish u SOX 
1·efa1iatio11 claim.). Howevo1~• allegations foll short of establishing even this tftngentiftl point. 

~ 1-d b . yd 
Like • other claims, £ allegatlons about clrnnges to Dow's -

Prooeclures are based on misleE1dillg factual assertw9s ancl incomplete evidence. First, • ~c ••I olaim that the policy required alt - lif! potontfol misconduct to be made to the 
Office of Ethics «!}~ Complia11ce~10EC)I) ls contradicted by the plnh1 limguogc of tho policy, 
wliich Hiffoclles fo •reply as Exhibit 16. The _pclicy clearly states that 14Cotnphlints 
may be made th1·011gh a 111.unbcr of O})tlonsi 1t1elu<ling a .rnpe1•viso1) IIumau Resom•ces (''llll'?, 
J)ow atlol'llCJ', tltc. OEC, fl mem"ber of Ille Regional EtMcs and CompllmJCe Commillee 
(".REcC>1, or the Dow EtflicsLl11e.'> (Reply) Ex. 16 at 128A) (emphasis added). 
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( 

9d 
Nor does the revjsed polky grnnt sole authority to detennlne whetlter an is 

wananted to the OEC 01' to Mr. Kalil. To quote the policy, "Afte1· 1'eceiv1ng the complaint, tpj 
DEC, t/Je RltCC, ti Dow fttlon1ey, tlte Dll'eaio1• of Corpo1'1/fe e.r. 
HR .must dete1mine if the information provided is enough to determine thal, if trne, the alleged 
conduotwould be h1conslstent wHh the Code or the fow ond t11erefore requires 11 7d 
(Reply, Ex.16 at 128(A)) (undedinlng in origlnal, emphasis added). 

. Worst yet, intenHonnlly or otherwJ~eJ ~Uegntious are based on only one 
section of tl1e policy, a11d the exhibit •~lies on omHs other, highly relevant, sectlons. (The 
policy is attached hcl'elo in its entirety a'.l_i~rhlblt 1.) Specifically, qfiotcs a _portion of 
the 1)01icy stfttlng that l'lfotentially implicating members of Dow1s Global 
Leadership must be l'ellorted to the OEC ~nd the Associate Ge11el'al Counsel for Human 
Resources ("AOC HR11

) 1 who '\vlll determine next steps.11 (Reply at 13) According to •f.c 
- the OEC and the AGC HR ultimately report to Mt·. Kalil, and therefore uu is Respondent 
Kalil and his subordinates ~m<l not th.e 001pomfe audito1· tl1nl wns now the ftnnl decision maker 
[sic]" in H i~olving senior exec11tives, (kl.) 

7c 
This clnim 1~9ompleteiy inacc\lrntc a11d te1'1'lbly mislendlng. neitl1er refers to 

nor inolude!J 1n •exhibit the •is·u_p_plement for Executive Matters" whicl1 is ai1 im1>orhutt part of 
1he September 1> 2013 1¥i·o~edures polfoy und whloh sets ot1t the speclfic 
prooedmes to be followed in lhvolvlng senior Dow employees who rc1>ort directly 
to the CEO. (Ex, 1nt10-11) The S\1pplement shows that ne!Jiei• Mr. Kalil, !he OEC1 1101· the 
AGC HR exercises exch.1sive contl'ol over snoh Among olhcr things, the OEC is 
requil'ed to report fitly such matters to sovor(ll individuals and grnups aside from the General 
C,ounsel, inchlding the A11dit Committee, the CEO and CFO, and the Coq>orate Al1c!itor. (See 
Ex. 1 at. 10, Item #1). Fmthem1ore1 the SllJ>J>lcment requires !he DJrnotor of the OEC to assign 
the -%f sucl1 allegations to the Col'porate ~he Legal 
Department, (Jl' ou~slde co14qsol> 1mless otherwise directed by the Audit Commit!ee. (kt ltem 
#2). Once an -7Fs complete, the CEO determines what action} if any, fo ~ppro1nfat(}-­
unless the CEO 1s alleged to have participated in. the misconctuot, in which case the A\1dit 
Committee decides. (Id., Item #3) 

These passages make elem· that no one in the senior nqiiagement gro11_p, i11chtdi11g Mr. 
Kalil and Ml'. Live1·ls, has exclusive contml over -ff senior execmlves, let nlone the 
ability to suppress allegat[ons of wrongdoing. ogumenls, which flt:ti pased on 
selcotlve, out-of-context,m1otations-fromj\1st one portton of the polioy1 Ulustrate •C"ITTeJessness 
with the fools imd •7{'{rfI!f11gness to shoot first b11sed on i11compJ~e information and ask 
questions latc1\.-.--.-Qr not at all. Tnke1t as a whole, Dow)s P.i:ocedmes l?olfoy does not 
surn>o1't allegations, m1cl instead further demonstrates• extl'eme bias and lack of 
credibility. 1-~ ?Zd 
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~c 
At bottom, seems to take issue with any pe1·son oYB[>lfoy thatw01.1ld litnH what 

• views 11s IRJ.mfettered uuthority to pu1:si1e a1ty or sus_pioion> no ma(ter how 
.feJ thinly supported !tis ol' how many times it was considered> and .rejected, by multi1)Je s\wcrlors. 

- personal disagreement wHli their judgment an~ with Dow>s policies does not, however, 
create muiotlonnble claim 1mder SOX. 

Tenco 1m<l THI 
f'c 

In ils em'lior rosponse to•••• complaint> Dow submitted evldence--------1.e., swom 
affid1.wlts--estub1ishing that its contracts with the Tcneo public rehltions firm and its support for 
The Hellenic Initiative ("TI-II'>) and the P1'inkipos Envkonmental Foundatioll were legitimate and 
p.ro1icdy approved by appropl'late Dow officern. 

·-f) ~ 1.) rd 
ln • reply, cites to one of• own - for the proposltio11 thi1t two of 

Dow1s afffonts, Messrs. Davis mid Cmnpata1 lacked the delegated a\llhority to approve Te~~»s 
$16 million contrnct. (Reply:;zat 8, Ex, 8) Beyond the Jl~lf~sorvlng citfttion to •78'wn 
tmsttl'Ported report, 1 s£1pplies no ~idence for.'Claim that these individuals co\1ld 
uot approve the Teneo contract. 8wn-ftnot evidence 011 this point, of co\ll'i>e, 
but evo11 if it is, it 1nlsses the point, Messrs. Davis a11cl Cumpata did not testit)r 11mUhey had 
sufficient m1tho1·lty ou their own to approve a $16 million contract, as fs&oms to 
snggest. Rather, they each testified that they approved ihe $16 million Teneo contract on behalf 
of their respective b11siness unit functions, and that the conlrnct was also approved by other 
senio1' office1}r!.fDow wlth the requi~~ authorHy. (See Dow Resp. Ex. 25> il 4; Ex. 26, if 7) 

evidencen~again, • own --does not refote this. B\1t even if it did> a 
mistake in the approval process of a co11lrn~ liardly constitutes fomd or a violation of secmilies 
laws, and it hardly supports iJi'eposterous suggestion thnt the $16 million Teneo 
contract somt'>how constituted n Hcloll!ltioit to [The HeJlepic Initiative] under the guise of a 
business expense." (See Reply at 8) And tr6es nothing to 1'obut the cxto11sive 
evidence stlj_)plicd by Dow concemiug the tauglble services that Tenco _provided to Dow (and the 
savlngs 1hnt Dowre11lize<l us a l'esult) in co1111eqtio11 wlth this contract. 

~ ~ ~ •••I afso submlts ·wlth • reply Teneo invoices thnt pmporledly su1,port • 
related ofalm thut Teneo pel'formed work for THI that wos paid for by Dow. Iiueolity, •t&ties 
on just one invoice. It ls dated Febtuacy 8, 2012--five months befo1•e Dow allegedly Jncrease<l 
the amount of the Teneo co11tract by $1 l millioni11 order to nrumwlll money to THI. (Reply, Ex. 
11 at 94A~96A), And> for from showing millions of dollars1 worth of Teneo work for THI ns 

tc •••• alleges, the invoice shows JusL lhree lino items (out of att l1-1mgo itemized list of 
tasks performed) thilt reference a "Hellenic awal'<l rclense." (Jd.) What is elem· from these 
limited und isolated entdes on this extensh~e invoice is that it 1s scirnt SUPl>Ol'I for 1-c_ 
shl'ill and strained olaim that Dow impropel'ly numelcd milllons of dollars lo THI through Teneo. 
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To lhe contrary, the Ten.eo hLvoice confim1s tb<;i extensive work Teneo was doing for Dow that 
had nothing to do with THI. 

fc .. Y 
Fim1lly, •••••• chlims in • reply that Dow,s snm)Ort of t11e Prinkipos 

E1wfronmental Foundation was somehow slt1ister because Dow's payment of a $58,000 
MoKinsey invoice was 1·ecor<led ~J business expense rather than a chal'itable donation. Again, 

fc_ is manufoctmfog l!!!!!!!I owu demons. Ju a11 affidavit submitted with Dow's earJie1· 
.response, Robert Miller, Dow's Global Director for Co1vornte Citizenship, sworn undex onth tlmt 
Dow's suppmt of chal'ltabfo organlwtlons in whioh Dow executh1cs have leadership roles is 
consistent with Dow's corporate giving policies and guidelines. (Res1>. Ex. 22, ~ 6) In Ms 
affidavit, Mr. Miller fllso ox1>1ained that about 11alf of Dow's support fo1· charities ls funded by 
Dow1s charitable fot111datio11, while tho other hnlf is funded by the corporntion itself. (Id. at ir 3) 
Lnstly, Dow>s Corpornte Sustainability Report, whicll WM subml!ted as Exhibit 23 to Dow's 
l'esponse, shows thnl Dow suppol'(S envirotunontnl projects arollnd the wol'ld, including in 
Germarw, Japntl) South Africa, the Philippines, and Thniland. (Resp. Ex. 23 flt 65-66) 
Co11sistent with this ~v1dence, neither the fact that Dow supported the Prinkipos Environmentnl 
Foundot1011 or the fact that It was paid as a business expense by Dow mthel' tho11 a charitable 
co11tl'ibutio11 by the Dow Chemical Compnny Fotmdation demonstrntes any impropriet)•, let alone 
a secmlties Jaw violation. 

"7c 
For these reasons} allegntions · .regm·ding Teneo, THI and the Prlnkipos 

Foundation remnituuedtless, just as •su1iervisors conchlded priol' to• depnrturefromDow. 
~ 7d 

Legal Shntelarcls -? 
1 

)Zc Yd ~j •••I olftims in • reply that Dow's eadieJ~ 1res_po11se to • complaint contains 
((misstatements of the fow.n (Reply at 1) However, •mvn m·gt1menls nre misleading an<l are 
based p1'inwr1Iy on cHse law foterpreting other statutes and/o\' addressing irrelevant legnl lssuos, 

ic. 
•••• legal m:g~11ncnt co11sists l>l'imm·Uy~f block quotations fl:ou~ses that hnve 

nothing to do with this one. For exmnple) de~oles two imges of.reply to a le11gthy 
block quotatlo1t from u New Jersey dlstdct CO\ll't case, Khazin v. TD Ame1•itMde Holdl11g C01p., 
that lnterpreted the Dodd-Frnnk Act, not S1.wbn11es-Oxley. At the snme time, ••Iii 
Hcknowle<lges that this is not a Docld~Frnnk case. (&e Reply at 2) k re. 

Similarly, mgues that the United States Su1m1me Comfs Mamh 14, 20M 
decision in Lawson v, FMR, Iiw.~ 134 S. Ct. 1158 (2Q.]JI), ugrently expm1ded the scope of 
protected individuals'' and <

1held that an fi'l' ·sufficient to trigger whlstteblower 
1H:otection under SOX.,, (Reply ~t 4) But the issue in Lawson was w11ether a t!iil'<l·party 
contmotor _po1'f0l'ming wo1'k for un issue!' of securities co\1kl qunllfy as a whislleblower, 134- S. 
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Ct. nt 1159. It is undisputed Uwt lllllllliii: wns an employee of Dow) not a third-party 
contractor. For this reason, the Supreme Comt's Lawson decision is inapposite here. 

lllllllll!so nlieges ihnt Dow 11misrc1)rosonted tho law,, by relying on the Department 
of Labor Administrative Law Ji.1dgc•s ("AU})) decision in In re Robf11so11 v. Morgan 
sumley/D/scover Fin. Servs., No. 2005 SOX 44, 2007 WL 5517962, al *102 (U.S. Dept. of 
Labor, Mm·. 26, 2007) for the proposition that mt employee does not cmgage 111 protected activity 
wl1e11 thek reportiug;iof alleged misconduct is merely the _pe1fon11a11ce of their ordltrnty job 
duties. &aims that the decision Dow cited was "reversed on appeal by the 
Administrative Review Board.'11 (Reply at 1) But lhis m~1,1cnt. i(seJf is misleading and, in any 
event, docs not change the fact that I Were msuffiofont as a matter of law 
because none p11rported to repoxt a violation of the federal secm:Ities Jaws. 

As an foltial matler, while the Ad111i111strative Revfow Board (1fARB 11
) did criticize tho 

ALJ's conclusion that performnnce of an employee's ordinary job duties CO\lld mwe1· be 
protected flCtivify, it nonetheless <lff/Jimed the decision Dow cited. See In re Robinson l'. 
Morgan Stanley, ARB No. 07~070, ALJ No. 2005 SOX 44-, at * 1 (DOL Admhi. Rev. Bd, 
Jan. 10, 2010) ("a United States Depnrtment of Labor (DOL) Administrative Law Jtidge (ALJ) 
lssucd mt Initial Decision and Order . . • co11clndi11g that Robinson foiled to prove that her 
protected activity was a contdbntlug foctor in. the decision to <llschm·ge her. We nffitm.''). Thus,_ 
the ARB's disagreemont wlth the ALJ,s statements regal'ding protected activity within the scope 
of ordinary job duties was luuuntedal to the outcome- of that case and wm; not a basis for tl1e 
Alffi 's <leclston. 

~ 7d 
I~pny evcnl) even If llllllllls 11ot bol'rcd ft·om ~·l1Jging I\ SOX cfoln1 based ou-

that• 1>fo1>are<I consistent wltll the re<1uirements of •jbt), the outcome of .U* case would be 
the some becat1sc there fire Jl\cfopendent legal and faccual bnsos to dismiss •ll~lms, rn additio1l 
to the factual flaws discusse..d f\l length h1 Dow's Initial submission,• claim woi.1kl still fail as a 
matter of law because •Wtcged I"epo1·tlng did not relate lo n "violation of. , . atty rule or 
regulation of the Secudtfos and ExQbonge Conunission) or ml)' pmvjskm of Federal law relating 
to fraud against shareholders" as required by SOX. 18 U.S.C. § 1.:i,1J1-A(a)(1 ). Despite pages of 
attaoks on the integrity of Dow a11d its senior officers, ~kes no showing thnt any of 
the activity com_pfoined of amounted to a vlofa.tiotl of any relevm1t federal law or regulation. 

'fhe A<lministnttlve Review Bo11r<l'$ decision dld not nppetn• in lhe subsequent C<lse history of the ALT <lecision 
Oil Wesflf\W, 011d lhcrnfore wns not discussed Jn Dow's response. Dow rearcls this oversight As discussed 
ftbovo, ltowovo1·, lho Admlulslratlve Revlow Doar<l decision hardly t1!ter$ lhl." oiltcome of ens<>. 

fc_ 
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f c 
In its response to I • Administrative Complaint) Dow pl'ovided 500 pages of 

co11tempornneo11s docm!}t;t1tation and swom te.~tlmony from 10 om·iwt and fol'mer employees 
demonstrnting that m 6faims al'e factually baseless, teply bl'lef introduces new 
footunl allegations and docmnents, hut fails to 1-ebut the ke~eflciencles llighligh1ecl by Dow}s 
response: ihe absen~f any factual basis to find that !!!! suffered retttli~9n and the foot the 
evldence shows• requested an endy l'ctlrcment package, Nor do • he\v legal arguments, 
relying on ina_tmlicnhfo statutes and precedents, alter the conclusion that the atlegofions 1n •-!cl 
AclministraHve Compfoint nre insufficient as a mattcl' of fow to state a claim un<ler SOX. 

Sl11cerely1 

John F. Hmtmuun, P ,C. 

JFH/diun 


