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' March 3, 2014

Tim Crouse

Reglonal Superyisory Tnvestlgator
U.S. Department of Labor — OSHA
46 East Ohio Street, Room 453
Indianapolis, IN 46204

A

Re: sy 7/:c Dow Chemical Company, et al.,
Case No, _7
e
Dear M. Crouse:

As you know, we reptesent The Dow Chemical Company (“Dow”), along with its CEO,
Andrew Liveris, and its General Counsef, Chatles Kalil, in this matter, We write in response to
complaint dated Janvary 7, 2014, wherein Il claims that Dow and Messrs.

| ]
Liveris and Kalif terminated m&l Dow’s Corporate
Tnvestigations Gronp in vetaliation for Iy ccavding M, Livefis,

P X/
As demonstrated hereln, IR complaint Is baseless for the following reasons:
e
First, IR < ployment with Dow ended in the fall of 2013 because [

requested fo retlve with « benefits package NN 7C

R 1 es in response to this cequest from NEGEG_G—GGGGE
request for a totirement benefits package) that Dow placed IENRENERRNNN i : o
a Dow resteucturing programy, putsuant to which they were | <ucsted
retivement benefits packages and oulplaced as ;.f (;:tober 31,2013, &
] C

Second, althoug! TNEEGEE_G N i 1ot
— because Il was unhappy with the amount of Il Severance payment (which was generated by
a generic, universally-applied formuig, applicable to all employces who were placed into the
restructuring progeam). Since then, &‘has sought retribution agalnst Dow~— by destroying the
contents of M Dow-issued computer; by demanding a $6 million dollar payment from Dow; by
filing a lawsuit against Dow and Messts. Liveris and Kalil in the Clrouit Court of Midland
Cowty, Michigan; and by filing the instant yelaliatory «lischarge complaint with the Depariment

of Labor, Befote October 2013, MMM Gver once claimed that Dow took aotlon agalnst M 7

for doing I job. It was only after Dow tamned dovwn NN request for an enhanced
2 Fe
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benefits package (which later took the form of a $6 willion demand) that Il first claimed
Tetaliation.

2

Third, —( was Jtof terminated as a result of any &,regardiug M.
Liverls or any othe _, and each and every one of Il claims to the contrary is
demonsirably false, mjsleading, or beside the point, In fact, I was consistently praised
and mwmded for 8 ‘}iirmk through pmfommnco awatds, anual salavy Inoreases, and bonuses,
and s assigned (o one of the most important Dow internal NN cver handled by
the Corporate * Group even «ffer mmm submitted NN 7 )

0

Togrth, MRS c(oim that B was ferminated in rotaliation for engaging in

“protected activily” within the meaning of section 806 of § 1balws~0*dey (*SOX?) suffers from

twvo fundamental legal defects.Xhe fiust is that NESNGGGGN cannot inveke SOX’s whistleblower
protections where, as here, - was simply dolng H job. In re Robinson v. Morgan
Stanley/Discover Fin, Servs., 2007 WL 5577962, at *102 (U.S, Dept, of Laboy, Mat, 26, 2007),

‘The second fatal legal flaw i | olaim s that i fails completely to show how any of

7/ M concetned potential violatiohs of the relevant federal securitics laws. 18 U.S.C.

1514A()(1
§ @ 2.

For all of these reasons, NG cannot establish a prima faclo case of retaliatory
discharge under section 806 of SOX, To the confrary, left Dow for one reason and
one reason only — g request for a retirement benefits packdge NENEEG—_———

I 7d Ee/

L IR 1V P10 YMENT WITH DOW ENDED BECAUSE N 2,/
REQUESTED A RETIREMENT BENEFITS PACKAGE,

_’7-@ complalut is remarkable not only for what it says, but also for what it does
not say, In reality, there is a very simple and legal explanation for the_end of NEGTNEEN 7
enployment at Dow, but It is barely and onty indivectly referenced in lB complaint, Tt is that
IR vol1intarlly asked for a refirement package, The relevant facts are as follows:

e
During 2013, w regulaily told Sunon Solano, MM * was

fed up with Dow, and that Il wanfed to vetire,t At first, My, Solano thought that NENGENE—_G_—. was
Just blowing off steam.”  As 2013 progressed, however, NN cxpressions of

c

! By, I (Deolavation of Ditector of Cotporate luvestigations Simon Solwno), § 8.

2 Ex Iaty10,
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‘ dhsat[sfaction with Dow and B job incressed and, by September 2013, they were ocourring
almost daily.?

C_
On Septembet 3, 2013, & asked Mr. Solano for a retirement package.” ﬂ
T statedt that MM Wanted something similar to the rotivement package received by Michact
Hayes, a retived Dow exeentive who wor ked inthe X } Jotel renovation project that also plays a

prominent sole in e complalnt,” HESEo(q) stafeq) that EE—— who

worked in Dow’s

M. Solano responded that, because Mr, Hayes had been a membet of Dow’s Global
Leadership Team, he was entitled to tetlrement beneflts that were not available (o NS
(Indeed, because of his senior leadorship posmon at Dow, M, Hayes received a retitement
severance benefit of T when he rotired in 2008) Mt. Solano also tesponded that NN 7o/
I o n ] need to puisue 4 refirement package with .?own supervisor

within A

R
Based on this September 3, 20%’53 convalsatxon, Mr, Solano concluded _[%awas
no longer just venting and that M Wwas serious about wantlng to leave job at Dow."°
Accordingly, MLiSolano spoke with his supervisor, Jeffrey Tate, Dow’s ﬁoplpomtc Aunditoy,
about tequest for o benefits pnckage for My, Solano
also propated a memorandum suihmacizing his September 3, 2013 cotversation with MMERENN,
=

B ety 1o,
By, Latq10.
P Bxlatygly,
¢ R Latq10.
7OBx baly il

& Tix. 2 (Michael Hayos Severance Agreement signed January 1, 2000) at 2, 4 (moviding for lump sum payment
of SHMINEE plus Exccutive Supplomont of SN cprosonting an amount equal to NN,
4 £ % ¢

® Ex 1latglo,
By Latyi4,
T w1 aty 14: Br, 3 (Declaratlon of Corporate Auditor Jeffory Tate) at § 4.
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who continued thereafier to voice -Jjob ﬁuslmuons to Mr, Solano, and to reiterate WMl desire

for sevetance packages for NN

Ze
Mr. Tate agleed {o look into the{hel Dow could offer ‘?a retirement package, "
To Mr. Tate’s view, it NN Vo5 unhappy and wanled to retive, he should explore the
possibility of a retitement paokage for [llsinco there was a 1esttuctuung program golng on at
Dow, aud hie was not jnterested under those Sffoumstances in fr ying to convince MM o stay on,

Mr, Tate then spoke with William Weideman, Dow’s Chief Financial Officer, about Il ?C

I roquost® Becnuso M, Tate’s Cotporate Audit Group was within Me, Weidemat’s
sphere of responsibility. al Dovw, Mr, Tate needed My, Weideman’s approval for a retitement
package Tor WINHENEWE hicausc MM was not previously identified lo be part of the reslructuring
program,’® M, Welideman sald that he was fino with a retirement jl)ackagc For IR "< 5o
Tong as MM qualified under Dow’s pending restructuring program,™” Mr, Weldeman instructed
Mr, ‘Tate to talk to Dow’s Human Resources group to see whether _ quatified for a
retirement severance payment under the the pmgtmn"s P

Wheit —7 1equcsted packages for _f in Septembm 2013
Dow had a restracturing program in place, and had recently completed a second ogt an, Y The
eatller of the two programs, called the “Two Percent” Program, was announced int the first
quarter of 2012 and was intended to eliminate 900 positions by June 30, 20122 The second
sestruoturing program, called the “Efftviency Acceloration” or “EA” program, was announced in
the fourth quarter of 2012 and was intended to elinvinate an additional 2,500 postiions globally
over fwo years2 Those progeams offered significant financtal benefits fo severed employees, If

2 Bx, Lat ] 12, Appendix A (September 5, 2013 Solano memoratdun to fils documenting ‘l'cquesl).
P By, Lot 4Tk 3atyS.

4 Bx.3ays.

15 Bx.3 at§6; Ex, 4 (Declatation of Chiof Financlal Officer William Weidsman) at § 5.

% Rx.3atq6, .

7 Bx.30t16Br.dat§f6, 7,

B Brxdaty7,

19 By, 5 (Declaration of Human Capital Pluning & Talent Acquisition Loader Jeannette Plzzo) at §§6, 7.

D By, 5utq6,
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an employee would have retived outside the terms of either of the programs they would not have
teceived a financial benefit—a Tact not lost ot _.{

Yollowing the announcement of each of these programs, Dow’s Fuman Resources Group
and senior business feaders prepared and mainteined a list of the Dow employees and/or
positions that would be eliminated pursuant to the restecturing efforts.” The lists were often
updated as employees and/or positions were added or removed based on senior management’s
discussions and decisions.”® The restracturing progtams ate not voluntary.® It Is up to Dow to
determine who will be outplaced, taking into account the best inforesis of the Company.”®
Moreover, because the programs are intended to achiove a targeted level of cost savings, ance
affected employees ate designated for inclusion In ane of the programs, they cannot simply
request fo stay and be removed from the list* - P

(4

Thus, If Dow (or Meggys., Liverls or Kalil for tiggt matter) had wauled to texminate [l
M in ielatintion for ‘E§0011)01'ate Audit S egarding the H I;&otel, My, Liverls’s
expenses, and/or the THI and Prinkipos matters os NN lleces in MIcOmplaint, it would

have been yer)écﬂsy to include NN in one of the two 1'esll'ucgzly'ing prograns that took
place after Ml $thvted fo generate repotts about Mr, Liveris, to put EBhame or position on one of

the two program lists, and to call Il job termination the result of a company-wide reduction in
force, Y,
7

But that did not happen. Neither woie designated for
termination as part of the Two Percgnt Program, which was complefed in June 2012,% Futher,
neltho: I \véic ovor identified on the fivst program list or on any of the
approximately 38 subsequent updates of the EA Program lists that wete prepared between the

2 OBk Satg7.
7 Ex.Sat‘ﬁ.
2 OBk SaifI3,4
¥ Tx.Satys.
¥ px Satys.
®oEx.5atys,

¥ Bx 5at{6.
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EA Program’s ingeption in 2012 and September 2013 — the month in which TN asked
for retirement packages fot _2%/

After talking with Mr, Weideman and folloyving wp with Dow’s HR group in September
2013, M. Tate was authotlzed to offor I / Tetitoment packago and to place Ml i‘ﬁe o the
RA Progtam.® Under the EA Program, the amaunt of the vetjrement severauce payment iisolf
was formulaic; j¢ was a function of SN alary and years of service with the Company.>?
For -Athe formula provided for s payment of approximately §139,0003 Tn any event,

it was only after this determination was made — again, at EEREGS {cquest — that WIS §
was added to the EA Program reduction-in-fores {ist on November 6, 2013.3% By thon, Il was
pattof the BA Program and the cost savings assoctated with it, A

Z

7 c
Thus, although M complaint bately and ouly obliquely references it, it was NERSNS
owi voluntaty request for a vetirement package that led to Ml iljaparmre from Dow, _3 )

depatture had nothing to do with RN = 7

<

Fc
II, R DD NOT FILE CLATMS OF RETALIATION UNTIL AFTER DOW
DECLINED % DIMAND FOR A $6 MILLION PAYMENT.,

On QOctober 10, 2013, Mr. Tate and Clint Shephard, rL)(Human Resourees ager for
Dow’s Oporations and Finance fuuotiox%nwt with I o infore) NN T been
added to the restructng%g list (at NI 18quest) and was belng offered a yetitentent benofits
package, to present I With the details of that package, and to notify I that MM last day at Dow

2 ’

would be October 31, 2013

% py, 5at 499, 10, The lists thomselves contain highly sensltive, personally identifiable Information about
thousands of cuicent or former Dow employees and therefore have not been provided as exhiblts to this
response, Dow will make the Hsts available to the Departmont in a secure, non-public mameer at the

Departinent’s requost,
2 Ex.3aty?
0 Ty, 3 al 7; Bx. 6 (Declaration of Human Resources Manager Clint Shephard) at 5.

' Bx, 7 (unsigned draft agreoment prosonted {o NN by Dow) at | (providing for $139,139 lymp-sum
paymont).

2 pe,5agl0.
¥ OBx.3al§8Bx 6atf8.
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- J
Although -Jlmd asked for the paokage in the fiest place, reacted J;p(gatively
to this news fiom Messrs. Tate and Shephard, Among other things, NN 5Xprossed
disappoiniment with the value of the package, even though it was formulaic and commenswate
with severance piven to other employees at the same pay grade with the same years of service®!
7o M complained to Messis, Tate and She :thd that “this is not the package I sald I
wanted” and “this is not the number I requeste<.”™ R 5lso reiterated {hat NN €
wanted a reflvement bengfit package 008 Al the same thue, aimed ——
nmonsxstantly—that- \ad never even asked torapacl? 7 I 4T80 asked, “What, wa} don’(
want to leave?™® T response, Mr. Tate explained to IMscveral times that, because Il Tad l)e 1
placed in the f}iA Program snd granted a $139,000 1eI|Lcmont sevemnce benefit at MM OWn
request, -gnployment at Dow would end on Qotober 31, 2013,

Fc

Unbappy with the value of Il retivement severance payment, MM ejoctcd it and

began (aking steps to obfain revenge against Dow. T ws, on October 30, 2013, the dny before

7‘0} I cimployment formally ended at Doy, 1NN used d'\ta delotion soﬁwate to wipe clean
the contents of the hard drive of B Dow-issued computer.’ ,}) e weeks lator, _;Z c

lawyer sent Dow a lefter demanding that Dow pay NEEG_G—_—l f 6 million to avoxd facing a

threatened lawsuit in which he wagned that “the conduct of the CBO will be front and center,™

When Dow deolined MM S5 million demand, N {Ted Dow and Messts. Liveris

and Kalil i the Clreuit Coutt of Midland County, Michigan, and Il lawyer went on a pubficity

Ao

M By 3at3; Ex. 6atggo, 11,
s EX. 6atg9.

¥ By, 6atyo,

7 Bx.3aly8Bx.6alfo.

% By, 3atys.

¥ By.3atys. ,
¢ 7. @

0y, § (Aftidavit of M, X roll Cyber Seouriiy) at §¢ 8«14 (tostifyng that IWIERSIER Dow compuler hawd
drfve wag forensically losied, and detennined to have been wiped wilh dala-wiping software, destroying any

data that existed on the hawl drive); Bx, L at § 22 (Simon Solano's testimony that, after his final meeting with

Zc M, 1o discovered that -;Zslmnputer confaliied no datn and contacted Dow Information Systoms

Securily).

4 By, 9 (Settlement demand from The Mastromarco Firim to The Dow Chemical Company xecolved on November
18, 2013) at 22, 23 (stating that “It should bo underscoled that [if Dow vefuses MNNGWENEN domand] . . . the
cohduct of the CBO will be front and center in (he event that this matter is not resolved” and demanding

$6,000,000).
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campaign.”"  Through connsel, TN lso filed the instant complainl with the
In response t

Depattment of Labor,

lawsuit, Dow prom ‘Plly moved foi, a proteclive ordoy
prohibiting from deslroying more evidence,” %”e{dmiﬁed il a sworn
affidavit that W destroyed the contents of the hayd dﬂvo of Ml Bow computer, clatming —
ineredibly — that M. Solano had instructed =748 do so.* In response, Mr, Solano submiited
his own sworn affidavit stating that ho did no’ such thing* After considering this and other

evidence submitted by Dow, the trial judge in the Michigan action granted Dow’s motion for a

protective order to provent further spoliation by JENGEGG_N. ﬁ( The Miclugau couit is now
considerlng motions to dismiss filed by Dow and Megsts, Liveris and Kalil*® Notably, the coutt

hias already dismlssed all but two of |Em——_ claims against Mossis, Liverls and Kalil,

#c
om0 (Clvll complaint dated January 8, 2014),
o publlclty campaign is perhaps bost oxomplificd by Nl attorney, Mv, Mastromarco’s, lengthy
appeavancs  on o focal television affilinte, video of which s avallable online at
hitpsffseswabol 2.com/story, (tast

visited February 27, 2014). Tronlcally, when Dow Issued @ statement denylng _hlghly-publiclzcd
allogations, MMMl responded by amencling Mllstato-comt compluint to include elaiins of defmnation agatnst Dow

and Mossts, Liveris and Kalll, Z) Ze
Mgy, 11 (motion for plotectwe ordcx filed Fanuary 21, 2014),

B gy, 12 (Affi davlfof*dmed January 28, 2014) at §4 9, 10 (GestlfyIng that Mr, Solano “was aware
of my intention to wips the Iaptop’s havl diive and provided mo instructions that T counld use a portable machine

that was in the office to do s0.%)
k¥4

C.
16 px, 13 (Affidavit of Shmon Solano dated Janvary 30, 2014), Mv, Solano has also testified in his Declaration

7/

{attached horelo as Ex, L) that lie nover knew of; or authorlzed, N plais {o destroy thoe datg on Ml 7/

hard drlve, and would never had doie so beenuss it violates Dow’s policies regarding employee’s obligations to
roturn Dow's property upon separation. Ex. 1 at §§24-27.

Y By, 14 (Februacy 7, 2014 Order of the Clreuit Cowt of Midtand County) (conoluding that “m order should enter
vequiting Plnintif {o preserye all relevant doctiments® and baing PlaistifY fiom “alicring, dototlng or otherwise
destroying” rolevant dostments in Jill possession),

By, 15 (Motion to Dismiss filed by Messts, Liverls and Kalil on January 21, 2014); Ex, 16 (Motion to Dismiss
filed by Dow on Februacy 11, 2014},
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including MK olaims of <lsefmuation.49 The coutt has taken the motion to dismiss the remaining
claims undor advisement,* )

Tronieally, In the midst of all of this, ﬂfollowed the advice
that both Mr. Solang and Mr, Tate gave (o _ih@ response to Ml Fuest for a yetlrement
package for NI 7< namely, that Bl pursue the posstbility of such a package with Zc
supervisots in Dow’s R i \vas successful.®! Like the request of BBE z
N, Dow granted "&ﬁost effective as of October 31, 2013, MM appeared on the o
BA Progtam xeductiop. in force list for the first fime on Februaty 4, 2014.% Unfike MENGG_._ 7
however, NN prorptly accepted M 71;’e>tir(=,ment benefits package. —I{received

approximately $120,000.5

Ze 7o/

In short, M ncver once claimed that Il was a victim of retaliation yntil Tl
concluded in Ocfobor and November 2013 that the rotivement benefits package that was
offered was not enough. Dow’s $139,000 payment was too low, anct I Hfoceedd to
demand $6 million from the Company — over 40 years® worth of salary — which was more than
42, thmes what Ilyvas entltled to receive under the BA Program, and more than 18 times what
My, Hayes received, even though he was Vice Presidont of Global Public Affairs and a member
of Dow’s Global Teadership Team, When Dow declined Ml demand, Il filed I cotaliatory
digcharge clalms, As demonstrated below, those claims are meritless, Ac

7

S
U SN VAS NOT TERMINATED BECAUSE OF MMMl CORPORATE
AUDIT N 7,
<o)

7 7/
As noted above, a TN i Dow's Corporate NG
Group (‘M) from E patiure from the Company at the end of October 2013.
M job was to condudf based on specific allegations of ccoupational fraud and

abuse” and to “present NNEEEERNEEENN 7t&nmnagmnent/ethics committees”™™ Tt was

then up to Dow’s senlor management oy, in some“oircumstances, the Audit Committee of the

¥ By, 17 (Order Granting In Part Defendants Andrew N, Liverls® and Chatles J. Kalil’s Motlon for Smnmary
Disposition duted February 21, 2014),

® Bx, I17at2,

5
St By, 18 (sopacation ngreomont botween NING_GG_GGNGG1d Dow),

gy 5aty 0,

3 mx. 18 at 1 (providing for lump suin paynient of $120,060),

<
B, 19 (S 1> sl fon descyiptlon),
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Company’s boatd of directors, to decide what action, If any, should be taken based on those

70 NN, 1n shoxt, MRS vvos HNNDENERNNEN. MO was not an ultimate doclslon-maker.

That was not Il ;'ole. Fe Ze) Z) ’
' e
%) Ina complainG, I qflcgos that i’?}’ms fived Iy retaliation for certain -?
that Il prepared between 2009 and 2013, The relevant felated primenly to thiee topios;

(1) the over-budget H Hofel renovation. project in downtown Midland, Michigan, which was
completed in 2009; (2) a “customer cvents” expense-report teview that resulted in My, Liveris
maklng a $719,000 relmbussement to Dow in 2011; and (3) a serles of memotanda NN 7C
prepared i 2012 and 2013 regarding Dow's suppourt for two non-profit organizations in Greece,

the Hellenic Iitiative (“I'HY"} and the Prinkipos Environmental Foundation (“Prinkipos™),

c 7o)
70 As set foxth belovy, NN was not terminated in gesponse to any of these NN, and
Il wide-ranging and strained claims {o the contrary are completely without merit,

A,  The X Hotel Project,

T the mid-2000s, Dow decided to renovate the H Hotel In doventoven Midland, Michigan,
the town where Dow was founded and Is headquattered, even today.> Dow wanted to build a
learning academy and a conference center within the hotel, and to make the hotel jtself a galacc
that Dow, its employees and visltors, and the entire Midland community, could be proud of,>®

< 7o/
alleges in éiomplaint that Il was terminated in rotaliation for a November
17, 2009 MR Tirepared Hconcerning the expenses and renovation of The II Hotel,”?

According to NN (:qt the project was $13 milllon over-budget; that M.
Liverig’s wife and o friend were involved in the renovat;?n; and {hat Dow 1;‘?9“&&(1 against
{

Michael Hayes — the samo Michael Hayes that RSN YcFerenced whon I Tfist requested
retitement package from;}\fir. Solane — fordrying to Hinit Mus, Liveris’s luvolventent in the

venovation,”s IR %{so claims that NI fecommonded an independent NN of the
oosts of the I Hotel renovation and a separate Dow project at the Midtand Country Club,>® ¥/

7,/
clainy that Il was terminated in retaliation for this report is filvolous.

3 Jix, 20 (Declaration of Michaol Hayes, retired Vice Presidont of Global Publlc Afivs) aty 3,

% Ex, 208193

ST Compl, at 7.

5 Compl, at 7.

52

Compl,at 9,
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Fe £

First and foremost, I concodes that I submitted M rogarding the H
Hotel tenovation on or about November 17, 2009, MM omploymont ywas 1ot terminated in the
wake of that _ﬁr was W ponallzed in any way*'To the contrary, Ml continned in Ml 7
‘jobasa at Dow for four more years. Duting those four yeats, Il o/
recelved aunual pay Inereases every single yeat; secelved porformance bonuses ranglng from
neatly $11,000 to over $40,000 every single year; and received formal recognition awards six
times.®  Notably, does not allege that R sn}f red any adverse employment

consequences at all during those intervening years. And Jll@ocs not even try to explain why
Doty would lay in the weeds for almost four years to implement a plan to fite ? for this
o)

activity.

A %
7S Second, even. If _Z could somghaw base Il g\)vn retaliatory dischasge claim on
I suggestion that Dow retallated against Mr. Hayes (which is something Wl plainly ecnnof
do), MM allogation (hat Mr. Hayes was a viotim of retaliation is utterly false, Contrary to Nl 7/
Zd DN basoloss conjecture, when Mr. Hayes left his job at Dow in the summer of 2008, he
thanked Dow and Me, Liverts petsonally and in weiting for the way he bad been treated at the
Company.5 Furlhor, in the attached swotn affidavit, Mr, Hayes confirms that he wanted to retive
from his position as Vice Presiclent of Global Public Affairs in the summer of 2008 rather than
continue working at the pace requited of Dow's Global Leademhip.“’ Tinafly, T %<
wholly unsupported infetence that Dow ntust have tetallated against Mr, Hayes is more than a
little disingenuous given that, in September 2013, I asked for a package similac to the one
recolved by M, Hayes. IEMNEE vwould not have dotie so wntoss Ml befioved that Mt Hayos
got a good deal when he tetired from Dow. %apparcntly wanted a sithilac (indeed, far belter)

deat for TR 7

C
‘third, aithough ISR inexplicably fails even to mention it, Dow ¢/d commission an
independent investigatlon of the H Hotel projest. Speoifically, the Andit Commitice of Dow’s
board of directors hited Cadwalader, Wickersham & Taft, a prominent national law firm, to
investigate whether the cost overruns or Mis, Liveris’s (and her filend’s) patticipation in the ¥
Hotel project violated Dow’s Code of Businoss Conduet, and whether there was any hmproper
retaltation against Mz, Hayes or Peyman Zand, another foxmer Dow employee whon IS fe

@ Ry, 5ty 12, 13, Appendix A & B,

6 Ry 20, Appendix A Qune 25, 2008 e-mall from Michnoel Tayes fo Andrew Liveris “lo sny “THANKS® for
Dhiandling sy velivement fisuch a thouglitful manne™),

@ Ry, 20 at §16, 7 (doscribing decislon to retire and oxprossly denylng auy vetalfation),

Ry, 1,8t 10; Bx.d, Appendix A,
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suggests was o victim of rotaliation,® Wollowing that independent lnvestigation, the Audit
Committee detormined that o actlon against Mr. Tiverts, M, Kalil, or anyone else at Dow was

wattanted,®

Fr
obviously disagrees witl&t ¥s rosult, but that was not -gli to make. N 22
was ot Dow’s Audit Committes and Il did not have deoision-making authority, The onfy
relevant question is whethe: mmmm— suffered any refallation in the wake of the H Hotel sepost,
No such retaliation ever occurred. e

B, Mr, Tdveris’s Expenses and Reimbursement,

7¢
IR :ox! allegos that MM was tetninated in rotaliation for a June 14, 2010 -‘7[C

that Dow had paid certain personal‘axpenses of Mr, Liveris. Ml %o suggests that Dow
rotatiated agains! NN one of Dow’s former Corporate Auditors, as a result of this

Z) IR These claims of retaliation gte just as merifless as those regarding %}H Hotel

I ol Vi Hayes, -
. 7C
First and foremost, % concedes that I submitted NN wgmﬂ%g M,

Tas

Liveris’s petsonal exponses to Il Stpervisors on o sbout June 14, 2010, Again, Nl %3s not

torminated in the wake of that Il Nor was Ml f6halized in any way. To the contrary, | %/
I 1ccoived o special recognition award and additionat compensation in thanks for T work

on the NN % . (Two of MR suporvisors also reccived special recognition for

thelr work on this . The first was TN ) ¢ sccond

was NI — thc employee that I uow olaims was a vietim of relaliation
beonuse of the IMENGEEEN)% Thereaficr, MMNINEN Continued In MBlljob as a Dov NN
R fo: niore than thee yeats. %S e

C_
Second, as ﬂ Legrudgingly concedes, Dow’s Audit Commitlee comissioned
another prominent law firm, Gibson Dunn & Crutcher, as woll as the major accounting firm of

PricewaterhonseCoapers, 1o conduct an independent reviesw of My, Liverls’s expenses, including

“ By, dat{22
® BEx.4aty22,
Conpl, at 9,
S Comp,at 10,

By, 1at{s; By dat {3,

® By lat{GEx. 483,
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a review of the evidonce compiled by IR And white Il avgues that Gibson Dunn and
PricewaterthouseCoopots should have done more work, - also concedes that these outside firms

concluded that M, Liveris owed Dow $719,000, 7/

4 Fe
Third, although K qﬁartels that he took too long, NN ocinits, as I nwst, that
My, Liveris reimbutsed Dow the $719,000.

J ZL
Fonreh, althongh WM quibbles with the wording, M concedes again, as iofnust,
that Dow disolosed in its March 2011 proxy statement filed with the SEC that the Company bad
determined that, from 2007 to 2010, Dow’s Customer Events Group had incotrectly propessed
certain of My, Liveris’s expenses as business-telated rathor than personal, and that Mr. Livetis

had epaid Dow $719,000 as a result of the review, 2

e RS
Fifth, even il I could somehow baso Il own velaliatory discharge,glgim on =
suggostions that Dow retaliated against I s cause of the IRl carding Mr,

Liverls’s expenses (which, again, IME plainly connol do), I claim that q was a
victim of retaliation is false, %) %/ e

As the attached sworn affidavit of Willlsm Weldeman, Dow’s Chief Financial Officer,
states, KN to!d Mr. Weideman (his boss), in 2009, that he wanted to be considered for
a different role with the Con1pany,7° Specifically, ho said thal he had been Dow’s Corporate
Auditor for a long Hime (approximately eight years) and that he wanted fo do something where he
could use s technical accounting skills,”! When, in 2010, the position of Finance Pirector,
M&A and Speclal Transactions, opencd up, Mr. Weldeman thought that INSENNNENEN wyould be
a good fit, so ho offered him the job,” Although he could have sald no, —%ccepted
the Job, and he romained in that position vatil he retived in August 2013,” In short, e
M ove from the Corporate Auditor position to his Tinance Director position had
nothing to do with his work in the Corporate Auditor role, lot alone with NN é%/
segarding Mt. Liverls’s expenses, After eight years in the Corporate Auditor position, M,
¢ IR just wanted a new job, Moreover, NN 1as nover claimed that he was a
victim of retaliation, e

LA PR X
" Ex.4aty9.
7 By datgylo, 1.
BORx. dalfyli, 12,
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C, 9 Thoe Hellenie Initintive and the Prinkipos Envivonmontal Foundation,
L

q Tast principal claim is that Dow terminaicd B in retaliation for three
memoranda Ml flepared regarding The Hellenic Initiative (“THE?), an organlzation formed to
help revive the faltering Gieek economy, and the Prinklpos Environmental Foupdation
(“Prinkipos™), an cnvironmental sustainability program. The gist of ? as that
Dow improperly contributed $100,000 to THI, which EER dlls “the CEO’s charity”; that Dow
may have impropetly paid for THI expenses, cither directly or indireotly through a consulting

firm called Ceneo; and that Dow inay have impropesly paid for travel expenses of Mr. Liveris
relating to THII and/or Prinkipos." ﬁ} also sugpests that My, Grocholski was removed

from his position as Dow’s Cotporate Auditor for following up on these NEEMEY, Finally, Ml 7.
I ::s50115 that Joffrey Tate, M, Grocholski’s sucéessor as Dow’s Cotporate Aviditor, violated

SOX by not folfoveing up on —7-67(/

Fc These retaliatory discharge claims based on TIHI and Prinkipos have no mote menit than
I o{qiins based on the H Hotel and M, Livetis’s oxpensos,

g a.
Tirst and foremost, I concedes that -ilbmitted I ficst QO vogarding THI
on or about Sepfember 20, 2012, Again, Bl was not terminated In the wake of that [EEEE JHor
was Il penalized In any way, To the contravy, IR tontinued on in Il job as a Dow

q for another year — unlil Il requested a retiremet package in
Septonther 2013, b

Fe Zd
Secon, IR :dmits that isubﬁnittcd %second memorandum regarding THI on
ot about Jugtary 23, 2013, Tn response, NN Was nelther tevninated nor penalized, In
fact, M7 Ras nssigned by Mi. Solano to one of the largest and %%pst important internal
t

P s initiated fo date —— an NN 1Gto cortaln accounting

improprieties at 8 Dow business wnit in the U.S, Gulf Coast region (“the Olefins
IR ).’ At that time, the Olefins [HMEENEE was the Corporate Audit Group's
T : o

" Compl. nt 11-12,
B Compl.at (2.
% Compl, at 6.

7 Ex.1,at94; B 3at 410,
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higl 173Th;_ckd'l[ ﬂou“m%/fl

ighest priotity. us, worked primatily on the Olefing or the next
20137

nine months - until g Jompleted %Iast ﬁ in early October
Fe. ;?d

Third, even if i could somehow baso Il own rotailatory dlscharge clatm on NIl
suggestion that Dow retaliated against Mr, Grocholski because of the THI maiter (which Il
plainly eannot do), Il ﬁaim that Mr. Grocholski was a victim of retaliation is totally false.

As the aftached sworn affidavit of Mr, Weideman states, Mr. Groohplski’s employment
story Is simifar to NN ' ir, Grocholski feplaced —é)s Dow'’s Corpotate
Audltor in September 2010,%° Tn the €all of 2012, Dow reotganized ifs senior managomont tanks
and named a numbey of new business presidents and exceutive businoss leaders.®! Duting this
process, the position of Dow’s Global Business Finance Diteotor for Business Development,
Licensing, and New Ventures Oversight became available.® Because Mr. Grocholski had
sxpressed an dnterest in a Global Business Finance Direstor position, and because such positions
do not open up very often, My, Weideman offered M, Grocholski the job, and promoted him,
even though M. Grocholski had only been in the Corpotate Auditor job for two years.® Mr,
Grocholski did not have to aceept the Global Business Finance Director position, but he did, and
lie temains in that senior position to this day,™

&
Tin short, like MNMMENNNNN i(r, Grocholsk’s move from the Carporate Auditor role to
his Global Business Finance Ditector role had nothibg to (o with his work as Dow’s Corporate
Auditor, et alone with the "THI andfor Prinkipos matters. ¥ Mr, Gracholski simply took a new

" By l,atY4; Ex. 3atylo.
¥ By, latqd,
% Ex.4atyle.
BOEx.4atql8,
2 Rx.dalgl8.
5 Bx.4atylo.
8 Dnx.dalyl9,

7
¥ Notably, Mr, Grooh%swem's in Wtis attached deglaration that hepever told JE that thero swould be no
more_ 1. Liveris, as MM Sz costs in R EGinplaint. (See Compl, ot 10) According to
Mr, Grocholski, he would not have said that, given that Dow's Corporate Audit Group reviows the feavel and
oxponss repotis of Dow's sondor exeoutives on an annual basls, and Mr, Liveris Is plainly not exempt from those
reviews. Ix, 21 (Declaratlon of Global Business Finaneo Director for Businoss Devolopment, Licenshg and

Jolnt Venture Oversight Greg Grocholskl) at § 4,

£/
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sentor position that he wanted, at}sd for good reason, No Global Business Finance Ditector
position has opened up since then.® Moteover, Mr, Grocholski has never olaimed that he was a

vletim of retaliation.®

Fonrth, putting astde for a moment th questlon of whether such conduct coul et tise
to the fevel of a SOX violation, NN clain that Mt, Tate 1g7?101ed oat {ng
THI is likewise false, In the very sentence in which EESSESEENE"hakes this clalm,
concedes that My, Tate asked t & follow-up report gagarding THI in (he summer of 2013.
More importantly, M, Tate did not ignore M?gﬂ and Prinkipos memoranda, To the
conlraty, he teviewed them and concluded that, be:;(g\se they did not show any wo{at{ons of the
faw or Dow's Code of Busingss Conduct, they did not watrant further F

?‘1611 Solang, reached the same conclyusion.” While —
plainty (hsagleewvlth M, Tate’s and Mr, Solano’s conoclusions, the decision whether fo Jannch &
an N iito Dow’s support for THI and/ox Prinkipos was not é 0 make; it was theirs.
Furthermore, NN fulls completely to articulate a lepal or factual basis for that

disagreement, [l

Mor can iza) Dow's support of THI and Pulnkipos was entirely above-board aud proper.
As set forth In the sworn declatation of Robert Miller, Dow’s Global Direotor of Corposate
Citizenship, attached heroto as Exhibit 22 Dow supporls numerous chatltles, both direclly and
through 115 Soparate charitable foundation.” Indeed, Dow donates nearly $50 million per year to
civio or charltable OLgamznuons either directly or through its foundatlon, as detailed In its
tegular Sustainability Reports”  Not surprisingly, Dow executives and other employees
patticipate in these Company-sponsored civic and chatitable aelivities. Some, inefuding Mr,
Llveris, sit on the boards of the entities that are the recipients of Dow’s ﬁn'mcml supporl,”

% px.darqis,
3 Ex,40t§20.
® compl. at 16,
% Ex,3at{y§10, 11.

® Ex. laty7.
9 gy, 22 (Declaration of Global Director of Corporate Cltizenship Robott Milkor) al §§ 3, 4.

2 By, 220t 3; By, 23 (2012 Dow Suslalhabliity Repott).
% gy, 220t Y6,

2 oAx, 220t 96
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These activities redound to Dow’s beneflt, incrensing ils profile as a good global corporate
cltizen, :

Thus, Dow’s (and M. Liverls’s) financial and other support of THI, and the related
expenses incurred in doing so, not only were proper and consistent with Company 9policy, they
were also appropriately doowmented and approved by the proper Dow personnel.”® ‘Thers is
nothing hidden, sinister, or even unusual abont Dow’s support of THI and/or Prinkipos, Indeed,
the same request that prompied Dow’s contribution and sup])mt for M, Liveris*s THI board seat
also lncluded a tequest for a donatlon to the Special Olympies,*

additlonal allegations regarding the Tenco consuit: firm show how
reckless [ Tan be in wmaking utterly unsupported allegations. I Makes fwo factnal
observations about Teneo — that (L) it performed work relating to THI, and (2) Tenco’s 2012
consulting conftact with Dow was amended nucl~year and its value was increased from
approximately $5 million to approximately $16 milllon.”” Trom these observations alone,
I [onps to an inference that Dow has sutieptitiously and improperty funneled monoy and
support to THI theough Teneo,

This irresponsible assertion has no basis in fact. To begin wﬁh, Teneo has stated publxcly
it pexfouned its work for THI on its own accord and fice of chatge.” Furthermore, the increase
in the size of Tenco 8 2012 contract with Dow was the result not of any scheme regarding THI
but, rather, a conscious buslness decision by Dow to reduce the mumber of its oulside consuliing
firms and, as a resuft of that process, to substantially increase both the subject-matter and
geognapluc scope of Tenco’s work,” This movo led to an approximate $5 million. decrense in
Dow's spending on consulting fitms in the fitst year of its implementation,'®  Tinally,

% 122,917 8.

% Ry, 22, Appondix A (Januavy 3, 2013 c-mail from Lonis Voga to Bo Millor requesting approval of donntlons to
the Speclal Olymplas and THI).

7 Compl, at 12,

% Indeed, this fact {s announced on Teneo’s wobsite, which highlights The Hellenlo Inftiutive as a koy oxample of
fhe fiem’s pro bono activitles, See hilp#hvwiv.tensoholdings.com/tenco-foundattonf (ast visited Fobmary 28,

2014; hard copy attached horeto as Ex, 24),

2 8. 25 (Declaration of Vice President of Global Aﬂairs tid Government Affairs Mallhow Davis) at § 5; Fx. 26
(Declaration of Sowrelng Manager Rodnoy Cuinpala) at 85, 6 and Appendices A and B (2012 Tenco Confract
and  June 2012 Amendment, showing expanslon of scope to Inchude support for all of Dow's Government
Affalrs department activitles in {he Buropean, Middle Bast and Pacific rogions,)

W Ex,25aly5.
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notwithstanding HMMENEN insinvations fo the contraty, all of Teneo’s contracts were prowrly
approved and oxecuted pursuant to all televant Do suthoxlzation policies and procedures.?

.

T IR llcgatlons regarding ;THI aud Prinkipos show anything, it is that, in Nl
zoal to sling accusations at Mt, Liveris, JIll bas lost sight of the faots, thg scope of -;2313 as fin
7) I (s opposed to a poliey maker or decision-maker), and Il (%izvn objectivity. Dow’s
support of THI was above-board, publiclzed consistent with its corporate-citizenship and
business objectives, and appropriately approved by senior Dow officials other than Mt Liveris,
Stil!, I <CThchow manages to call it misconduct on the part of My, Livetls. Teneo also
supported THI with pro bono services, just as Dow was consolidating its vendor Hst and
Increasing Teneo’s consulfing work and responsibilities for Dow, From these two entitely
innocent fuots, NWINN(megines that Dow i seoretly funneling support for THI fhirough
Tcneo?’ 'hat is not just reachigg, it Is speculative and without any basis in fact, In a separate patl
of Ml 2dmplnint, NN &Von challengos Mr, Liveris's purchase of $300 flowers for Hillavy
Clinton during hor illuess in late 2012, appavently on the preposterous theory that il could

somehow amount to a fedetal securities lave violatlon,"”* That is reaching in the extreme,

Zc
1v. N C) AIMS AGAINST MESSRS, LIVERIS AND XALIL,

—;zr%taliatory discharge clalms against Messts, Livetis and Kalil — the olaims

% I aclually has to prove in. order 1o obfain relief — ave particula%empty. To smenv thelr

teputations and to gain seltlement leveraggcagainst Dow, I Claims that Messis, Livorls

and Kalil fired -%%(I:ausc of NN i cparding My, Liveris, yot Il gg?s not even allege, let
alone prove, that they were involved at all in -%mmtion from Dow,

With respeot fo Mi. Livetis, & makes only one relevant allegation, ,On page 17
of the conzplaint, under the heading, *The T gj}lination of %‘éxployment,”

I *sscits that, in August 2013, I Was “re-targeted by Liverls for termination,”!%
Yet, MMidoes nol allege anywhore in Il &)ﬂlplaint that Mr. Liveris had earlier “targeted K fc’)i‘
termination,” et alone offor evidence to support such a bold and incendiary allegation, More
importantly, NRSSNN'Ges not offer eve%%e) shred of evidonce to support .%) ammatory
atlegation that Mr, Liveris “ve-targeted Il for termination” jn August 2013, Not a dgeument,
Not an affidevit, Not even 4 hearsay statement by someone olse. Nothing, NN 0%ters no
evidence that M, Liverls was even aware of {EEGNISREMEE ~ctivitics it 2013, let alone that
he “re-targeted I for termination” becavse of that work. Zc

O B, 250t §4; Bx, 26 at § 7,
2 Compl, al 15,

O Gompl, at 17 (emphasts added).
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case against Mr, Kalil j quzﬂly devoid of merit, Here again, JIl makes
only one relevant 'Illeg"dl%l}m that T 4ervisors wore told by Dow’s ehief counsel, 7.e.,
Kalil, that lie ‘wanted Il fred,'" Vot, NN Gfors no ewdence»—agam, 1o affichwt no
document— to support this assettion efther, and Mllt¥o supervisors at tlm tling, _ €
and JEMSswear under oath that M, Kalil said no such thing to them,'®® Mr, Weldeman, the
CIQ, also denies that M, Kalil told him anything of that nature, despite the fact that th oy st in
adjacent offices and see each other afmost dally.!” More importantly, jEe—15es 110t
atlege, lot alone offer proof, that Mr. Kalil had the authority to have -%& ed or that he took a
single step to cause Ml 7Sepatluto fiom the Company, whether ho wanted Il fired or not.

7
For all of these rcasons, INMENN fiils completely (o allege a prima facle case of
retaliatoty discharge against Messts, Livetis and Kalil,

V. I DID NOT ENGAGE IN “PROTECTED ACTIVITY? WITHIN THE
MEANING OT SOX, ,

Tor the reasons stated above, ic rotaliatory discharge complaint agatust Dow
and Messts, Liveris and Kalil is factually baseless, 1t is also legally baseless. Section 806 of
SOX (18 U.S.C. § 1514A(a)) is deslgned to protect corporate “whistleblowers” from rotallation
for cortain specified “protected activities,” such as reporting potentiakgiolaﬁons of the federal
seowrities laws, 18 U.S,C, §§ 1514A(a)(1)-(2). Here, was not g whistleblower
entitled to protection under the Act, Nor was Il cngaged in “protected aclivity” within the

meaning of the statute,
A _Was Not A “Whistleblowor,”

As the Depattment has made clear in prior adminisirative decisions, not overy employee
qualifies as a corporate whistleblower under SOX. The purpose of SOX’s whistleblower
profection provistons is to “profect employees who risk their job secwily by taking steps to
protect the public good.” It re Robinson v. Morgan Stanley/Discover Fin. Servs., 2007 WL,
5577962, at *102 (U,S. Depl. of Labor, Mar. 26, 2007) (internal quotes and oitations omitted).
This foous on employees who “risk thelr job securlty” means that “when [the alleged reporting]

B Compl, at 17,
19wy fulY8Br3aty13,

1% By 4atq4,
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activitles ate patt of an individual’s assigned work, then he cannot be sald to have risked his
personal job security by performing dutles sequited of him in that job,” 1d,"

Under this standard, was nota cm&%ate whistleblower within the meaning of,
SOX. As M Edmits in W Bwn complaint, in M ]

as a Wwﬁ
“required to conduct ¢ supervisors, L% This

is consistent with Dow’s officlal description, of MM position, which defines MMM dutics as

conduoiing ‘#” and
“present[ing] Tommittees*'®  Thus, ™ the

Department held i m Robmson, because Ml alicged T was the peifmmance of Il ﬁ’slgned
wvork, R 7200t bo said to have risked M porsonal job seout Ly performing dutles
requlved of M) in that job” 2007 WL, 5577962, at #102, Indeed, HI job would have been in
peril had M ol performed M assigne ! JEEGNENEGGNGGGE cotics. Accordingly, Il 7
I coiplaint should be dismissed as a matter of law for this reason alono, J

B. i%iﬂ Not Report Federal Seewrities Law Violatlons,

As relevant hete, the SOX whistleblower protections apply to an emiployee who reports
conduct that the employee “reasonably belioves constitutes a violation of,,,any wule or
regulation of the Secutitles and Bxchange Commission, or any provision of Federal law relating
to fraud against shareholders,” 18 U.S.C, § 1S14(A)(@)(1), The requirement of rensonable belief
“Inoludefs] both a subjective and an objective component; an employes must actually believe in
the unlawfulness of the employer’s actions and that belief must be objectively reasonable.”
Lockheed Martin Corp. v. US. Depl, of Labor, 717 T.3d 1121, 1132 (10th Cir. 2013) (Internal
quotes and citation omitted). “Objective reasonableness is evaluated based on the knowledge
available (0 a reasonable person in the same factual circumstances with the same tralaing and
expericnce as the aggtleved employee.” i,

7 g Dpak tment's desision in Robinson was afirmed by thic Seventh Clrouit, 406 T, App’x 69 (7th Cir. 2010),
and §s consislent with other fedoral court precedents regarding whistleblowor profections, See, ez, Sassé v,
US. Deptl, of Labor, 409 F,3d 713, 780 (Gth Cir, 2005) (“Sassé cannof be sald to have risked his potsonal Job
security by perforining the duties required of him in that job, We thorefore hold that in pecforming ihese dulies,
Sassé was not enpaglug tn protectodt activitles,”); Willls v Dapt, of Agrleuiture, 141 R3d 1139, 1144 (Fed, Clv.
1998) (“Willls cannot be sald to have risked his personul job seeurily nterely by porforming his required

dutles.”).
15 Compl, nt 4,

1% g, 18.
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Hers, does not oven attempt to explain how any of I concerned a

potential violation of a federal securities law or any other federal law relating to frand against
shateholders.

7)

Nor could i? For oxampls, the upshot of I IT Hote! report was that the project was
over-budget, that Mis. Liveris was involved, and that Mr. Hayos was let go for trying to [imit L)
involvement, Bvon if all of these olaims were ftue (and they are not), they do not even begin to
suggest a federal seonrities law violation or a fraud against shareholdors, Shmply put, federal Iaw
does not prohibit corporate renovatlon pwjects fromronudng over-budget. Nor dojhey prohibit
executives’ spouses from bein %nvolved in such projects, Similarly, NN Tocs not and
cannot explalix how fegarding Mr. Livorls’s personal expenses concerned a potentlal
material misstatement to the SEC or shatsholders, pacticularly whets, as here, M, Liveris paid
$719,000 back to the Company and Dow disclosed the matter in its 011 proxy statement, JIE %
B uibbles with some of the wmding of that disclosure, but Il dves not explain how any of
those quibbles is matedal.H Thaf {s becanse they are not. Aad the same goes for NG 2]
memoraticda 1cga1dmg THI, Il xght queslion Dow’s \wsdom in supporting that endeavor —
again, a call that is not t make in Ml golo as an NN, - but W dogs not and cannot
explain how Dow’s suppmt, ot the expensés associated with i, ﬂd;ﬁ)l to a shafeholder fraud or o

federal securities law violation.

— | L doing B

In shgtt, was nof a whistlebiower, Rather, Il was deing Il assigned work,
Turther, BB Was not engaged in “protected activity” under SOX becanse Il fails to explaln how
any of _/Syncemed potentlal violations of the federal securities laws,

VI, CONCLUSION. 2
For the reasons stated-ghove, IEEENEEN complaint should be clis%éissed. Simply put,

eft Dow last October because fisked for yetiroment

benefits packages, It was only after ISR oncluded that the amount of Wl Tiiremen(
severance paytuent was too small that NN ﬁxst clauncg‘}etﬂlnnon and, as demonstrated
hereln, those refaliation allegations ate totally baseless. IR not fited as & result of any of
Ao the contrat v, I ¥7as consistently given positive performance roviews, increased
compensation, regular annval fivefigure bonuses and special recognition awards -— right up
until the time of 1R ;{Squest for a severance package (swhiok ultimately took the form of a $6

1 For oxamplo, - mguus that (ho proxy siatement ofaims that M. Liverls repaid the $719,000 “mmediately,”
which was misteading beenuse he took too long 1o repay the money. Compl, al [0. 1n fact, e proxy statement
says that Mr, Liverls |g)md {lie money “promptly,” tot “Immediately,” Mustrating NG <nticntion to
the very languoge NI fims was misleading fo investors, Ex, 27 (March 25, 2041 Proxy Staleiment) at 18,
Wareover, no reasonable person could conolude thal these distinctions 1'egmdmg fiow qulckly the $719,000 was
ropald could be mislaading ot materlal eough to constliute & violatlon of the scourities laws.
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million demand), At botfom, this is not a SOX whistleblower case — not factually, and not
legally, since NS ‘vas neittier a whistleblower nor engaged in “protected activity,” It Is
simply a vehicle through which NN is sceking more money from Dow,
fad
Sincerely,

'JJ\AW/T«W

Johu F. Hartmaon, P.C,

JEH/dam.
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ek CONFIDENTIAL TREATMENT REQUESTED #4%
June 5, 2014

Investigator
U.S, Dopattinent of Labor — OSHA

3635 Smoke Tree Plaza
North Aurora, IL 60542

Re: d The Dow Chemieal Company, ef al,,

Case No. —'Z
T
Dear ﬁ: )
2ol

. '?'C

In i-{{‘mply” to Dgy’s response to gcomplaint, DU (:05tly rchushes M prior

complaini. However, IIM4lso makes several new factual alle@ﬂons and arguments, We wiite

to addtess these new matiers, which were not included in [l initial complaint and therefore not

addressed in Dow's eatlier response, (Weo will not repeat herein evidence and arguments

submilted earlior) Simply put, none of these new sllegations and arguments can satvage |l
yetaliatory discharge complaint from dismissal, .

Messys, Anderson and Hayes

7¢ A)
To IEE complaint, i attempts to grovnd [l own retaliatory discharge claim on
putported “evidence” from or relating to othor former Dow employees that is either irvelevant

and/or flatly inacoutate, I ;%'Sply reHes on more of this type of matetial.

At the tireshold, any clait that Dow refaliated against other employees, evon if true
(and it is not), is utterly irvelovant to the question whether Dow took any retalistory action
against or Il pctivities, —ggaim is not the time or the place to litigate the
circutnstances suridunding the depatture of othersom Dow. T any vase, the allegations are

demonsirably false,

Mueh of d “ovidence” relates to Douglas Anderson, who was Dow’s
Corporate Audiior until the fall of 2010, and who retired from Dow in the summer 0f 2013, [l 7o/

T submits two of [ Personal email exchanges with M. Andetson, one from August 2013
and the othet from October 2013, suggesting thal they corroborate -%’aﬂm of retaliation. 1N Z/
also submits M, Andorson’s retitement letter, whotein, at the request of Dow, Mr. Andorson
identified in writing all ethical and compliance concerns of which he was aware at the time of his

Hong Kong London Los Angolss Munfch New York falo Allo Sah Franclseo Shanghal Washington, D.C.
Kit32615619.1
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departute from the company. Finally, I insinuates that My, Anderson hiwself was a
vietim of retaliation when he left his Cotporate Auditor position for a new job within Dow in

2010.

d extraordinary reltance on Mr. Anderson’s omails, lelter, and job transfer is
entirely misplaced for several reasons, inctuding the following:

o Mt Anderson, who left his Corporate Auditor position in 2010 and xelived from Dow
in the snmmer of 2013, has no peisonal knowledge of the circumstances of Il &
I cparture from Dow in October 2013, None, Accordingly, he has absolutely
nothing to say that is relevant to ll claim of retaliatory discharge,

o If iﬁsflbmissions rogarding Mr. Anderson show anylhing, it is that .%i/s
I ccio chamber, In their August 2013 email exchange,
suggests fo the refired Mn;yfknders ) that -?uperlors have inappropriately declined
to launch an into I “special project” (a reference lo -f_:,I;I-II and Teneo

1/ whioh were suppoged to be confidential) and he reacts, Htheir October
2013 exchange, Suggosts—inaceurately—to Mt Andetson that Il has
been fired for MM Rork on the Olefins q‘(a claim MK does hot even
seriously assert in -;é'omplaint) and be reacts, 7inally, with rospect to M.
Andetson’s tetivement lottor, W A0mits that most of the “concerns” identified
thorein “were based on information contained within tho yml Propaced by M7
I Thus, Mr, Anderson does not corroboyate q’s one-sided and self-
serving allegailons; he merely reacts to thom or repeats them, "<

P
« Instnuations ate not evidence, and REN offors no ovidence that Mr, Anderson
was a victim of retaliation for his (or | -svork within Dow’s Corporate
Audit group. Moreover, -Qel} o response at all to Dow CFO William Weideman’s
sworn testimony—yhich 75 competont evidence—thal Mr, Anderson voluntarily
switched jobs within Dow in 2010, (See Dow Response, Bx, 4, {(10-11)

For alt of these reasons, INTNNMN rcpented references fo M. Anderson miss the mark,

So do i‘{eferences to Michael Hayes, the Dow senior executive who worked on fh%cyl
Hotel renovation project before he ret;rpd in 2008—mote than five years before NN et
Dow i the fall of 2013, N Shpgests that M, Hayes was also a vietim of refaliation
based upon a May 2008 email exchange in x\gﬁch Messrs, Liverls, Kalil}zand others purportedly
disoussed Mr. Hayes’s “fate,” and upon NMT0 noles of MENNSNNESf My, Hayes that took
place in December 2009, M clianco on this new “evidence” is likewise misplaced for
the following reasons: 7o
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N ﬁ offers no response o M, Hlayes’s swom testimony that he retired
voluntattly, that he was treated well by Dow, and that he did nof suffer any

retaliation. (See Dow Response, Ex, 20, {{6-7)

s Nothing in {he May 2008 email chain regarding Mr, Hayes’s “fate” links Mr. Hayes's
fate to, or even references, any disagreements with Ms. Liveris regacding the I Fotel,

Fc
o RN o) notes of ib]))ecember 12, 2009 of Mr, Hayes con #a(hc!
I suggostion that hig was 4 victint of refaliation, According to NN fiotes,
M, Hayes told WM hat he voluntarily retived, that there was no pressuye to retive, that
it was his decislon, that he was treated wcll and that he did not believe bis
employment was tetninated because he disagreed with Mrs, Liveris on certain
aspeets of the HHotel renovation project, (See Reply, Ex. 6 at 44A-45A)

Tor these reasons, —vepeatcd teferences to Mr, Hayes do not support ‘ claims of
retallatory discharge, sither.

My, Kalil

e e
In its earlier response to I o plaint, Dow pointed out that & offers
no evidence that I\ciwms.leveus or Kalll hact anything at all lo do with -{f:cgpamtion from Dow.
In w‘yply, I (< silent with respect to Dow’s CEO, Mr, Liveris, but not with respeet to
Dow’s Generat Counsel, Mr, Kalil.

ilmw claims for the fitst time that, in August 2013, Simon Solano, i’d

supervisor, told W/ that M. Kalil had approached L,,z§olauo in the gym and said that e

N v “out of control.” (Reply at 11) RN «(so o s for the fitst time in T feply
that Mr. Solano later told Tl that Mr. Kalil “wanted M Gone sooner™ but that Mz, Solano
resisted, saying that he needed Il for the Olefins invostigation, (/. at 17) Finaily, —Fc
devotcs several pages of M reply to a new argument that Dow improperly modified its
Il procedures effective September 2013 to requite Mr. Kalil’s approval bofore an

—can be launched, (Id. af 12-13)

o/
_nowhel ;o\plams why these now allegations against Mr, Kalil—which ;
claims divectly support Aaims of rolaliation—vere raised for the first time in MEKFEDly and
never made their way into -?é)omplalll(' even though they purportedly took place months
earlier, Tn any case, these now allegations and arguments regarding Mz, Kalil are also without
merit,

Fitst, Mr, Solano’s sworn testimony flatly contradicts _ claim that Mr, Kalil
lold Mz, Solano that he wanted N tciminated. (See Dow Response, Ex, 1 atl § 8)

[
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Notably, ﬂoffers 10 oredible oxplanation why M, Solano, a former FBI agent who is
not a pacly to this case or to [N Givil Titigation agah%Dow, would Ite under cath about
this. Nor docs Ml Stter a credible cxplanation why Ml Sinltted this supposedly important
information regavding Mr, Kalil from Il complaint, even though the purported conveysations

oceurred months before -?gtled it,

Second, even If these allegations about what Mr, Kalil purpottedly said to M, Solano

were otedible (and they are not), there is still no evidence that My, Kglil had the authority to have

7. I fired, or thaf fie took even a single step (o cause I dépatture from the company,
whether hie wanted IR Tred or not. In other words, there is still not a shred of evidence (hat he

engaged in retaliation, which he did not.

Yor these reasons, the new allegations in ﬂ teply do not move the bae with
respeet to JlMlclaims against M, Katil, ]
7o %)

Dow’s _7 Procedures Policy )
C
IR .o+ allogations regatding Dow’s ﬁ procedures cry out for a

thorough response.

) Asaninitial matter, &olalms regarding he September 2013 changes to Dow's

“ R ;0 < chures for %otential Code Violatlons” policy ate completely irrelevant for the

h ¢
simple Leaspp that NN cver alloges any connection betweep. fhe new procedutes aud (l%
end of MIEmployment with Dow. JIloes not allege that Il dohduoted any [E————
made any allegation that was affected by the new procedures, Nox does Il ¥adllege that 1l

suffered any harm as a result of the new procedures, 224

Y 7o
T 1>pcars to believe {hat M allegations are relevant because they show that
control over Was being consolidated under My, Kalil and those who
direotly or Indirectly report to him (although, to be clear, this would still nof establish 2 SOX
vetaliation claim), However, il ggegat ions fall short of establishing even this tangential point,

Like -?({)ther clalms, iallegations about changes fo Dow’s
Procedures are based on misleading factual assertions and incomplete eviclonce, First, I Fe
I olqin: that the policy requited all Dpotential misconduet to be made to the
Office of Ethics ayd Complimweﬂ(,)‘OBC”) ts contradicted by the plain langnage of the polioy,
which _ﬂgﬁaohes to [ 26ply as Exhibit 16, The policy olearly states that “complaints
may be tade through a number of optlons, ineluding @ supervisor, Human Resources (HRY),
Dow aiforney, the OEC, u member of the Regional Lthics and Compllance Conunitfee

(“RECCY), or the Dow EtltiesLine.” (Reply, Ex. 16 al 128A) (emphasis added),

w0
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Nor does the revised polley grant solo authority to detetnine whether an === is
watranted to the OEC o1 to Mr, Kalil. To quote the policy, “After recelving the complaint, f%
QEC the RECC, u Dow afforney, the Divecior of Corporate or
JHR must determine if {he information provided is enough to determine that, if true, the alleged

»‘)Zo)

conduct would be inconsistent with the Code or the law and therefore requires
(Reply, Bx, 16 at 128(A)) (underlining In original, emphasis added),

~ Worst yet, intentionally or otherx%l"%se, allegations are based on only one
seetion of the polisy, and the exhibit JEll 1Blies on omits other, highly relevant, sections. (The

policy is attached herelo in ils entitoty ag Exhibit 1,) Specifically, IS fotcs a pottion of
the policy stating that ms;iétentially implicating members of Dow’s Global
Leadetship must be reported to the OBC and the Associate General Counsel for Human
Resoutces (“AGC HR™), who “will determine next steps.” (Reply at 13) According to Il ¢
I the OLC and the AGC HR ultimately repoxt to M, Kalil, and therefore “it is Respondent
Kalil and his subordinates and not the corporate auditor thal wag now the final decision maker

[sic]” in [ ﬁolving senlor executives, (7)) .
¢

This claim Ig,qompletely inacourats and fetribly misleading, neither refers to
nor inoludes in JEéxhibit the “Supplement for Execntive Matters” which is an important part of
the September 1, 2013 _zlﬁl'ogedures policy mnd which sets out the specific
procedures to be followed in I ol ving, senior Dow employees who roport divectly
fo the CBO, (Bx, [ at 10-11) The Supplement shows that neither Mr, Kalil, the ORC, nor the
AGC HR exercises exclusive control over such Among olher things, the OEC is
requited to report any such matters fo soveral individuals and groups aside from the General
Counsel, including the Audit Commilttee, the CEO and CFO, and the Corporate Auditor, (See
Bx. 1 at 10, Item #1), Futthermote, the Supplement requires the Ditector of the OBC to assign
the [N 6¢ such sllogations to the Coiporate |EEEmESES————/cl)\c |00l
Pepartment, or outskde cogpscl, unless otherwise divected by the Audit Commilice, (i, ltem
#2). Once an 5 complete, the CEO determines what action, if any, is appropriate—
unless the CEO is alleged to have patticipated in the misconduct, in which case the Audit

Committee dectdes, (I, Hem #3)

1
Kalil and M, Livetis, has exclusive controf over -§ sentor execullves, let alone the

ability to suppress allegations of wrongdoing, | ftzuments, which atg pased on
seleelive, ont-of-confext ;c%wtations from just one portion of the policy, illustrate Wl Sarelessness
3

with the facts and I%g;e information and ask

These passages make clear that no one in the senior n %xagemeut group, including Mr,

Hfiinguess to shoot first based on incomp

questions later—ox ot at all, Taken as a whole, Dow’s [N Plocedures policy does not
support NN - lcgations, and instead further demonsicates MM extrewe bias and lack of

credibility,  F<c ) 29
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At bottorn, M s<cins to take issue with any person ogpplicy thatsvould limit what
W viows as -fymfettered authotity to pursue any OF suspicion, no matter how

7% thinly suppotted it is or how many times it was considered, and rejected, by multiple superiors,

I peisonal disagreement with their judgment and with Dow’s policies does not, however,
create an potionable clatm under SOX,

Tenco and TIXI

Id

Tn its eatlior rosponse to [ conplaint, Dow submitted evidence—i.e,, sworn
affidaviis—establishing that its contracts with the Teneo public relations fitm and its suppont for
'The Hellenic Initiative (“THI”) and the Prinkipos Buvironmental Foundation weye legitimate and

properly approved by appropriate Dow officets,

%/

In WO voply, NN cites to one of I own -%f{)r the proposition. that two of
Dow's affiants, Messis, Davis and Compata, lacked the delegated authority to approve Tengo’s
$16 mliition contract, (Reply.at 8, Ex, 8) Beyond the self-sorving citation to Jll’Swn
unsupporfed repott, d shipplies no eyidence for M clatm that these individuals could
nat approve the Teneo contract, NN oo IY not evideuce on this point, of coutse,
but even if it is, it misses the point, Messrs, Davis and Cupata did vot testify ﬂia(#hey had
sufficlent authority on their own to approve a $16 million contract, as |HEEEE":Sons to
suggesl, Rather, they each festified that they approved the $16 million Tenco contract on behalf
of thelr respective business unit functlons, and thai the contract was also approved by other
senior oﬁiccr%pf Dow with the reqniﬁly authority, (Seo Dow Resp. Bx. 25, { 4; Bx, 26, §7)
IR o vidence”—again, Il own J—does not refute this, But even if it did, a
mistake in the approval process of a contract hardly constitutes fraud or a violation of securities
laws, aud it hardly supports ISR Dicposterous suggestion that the $16 miltion Teneo
contract somohow constituted a “donation to [The Hellepic Initiative] under the guise of a
business expense.” (See Reply at 8) And JEEE "[Scs vothing to robut the extonsive
evidence supplied by Dow concerning the tangtble services that Tenco provided to Dow (and the
savings that Dowrealized as a result) in con;zjﬂon wiih this contract,

| ;7{‘.3:0 submits with JIl reply Tenco juvoices that purporiedly suppor

related ofalm that Teneo performed work for THI that was paid for by Dow, Th.reality, IEM{Slies
on just one invoice, It Is dated Februacy 8, 2012—ive months before Dow allegedly increased
tho amount of the Teneo contract by $11 million in order to “fannel” money to THI (Reply, Bx,
11 at 94A-96A), Aud, far from showlng millions of dollars® worth of Teneo work for THI as
alleges, the Invoice shows just three line items (out of an 11-page itemized list of
tasks performed) that reference a “Hellonic award relense” () What is clear from these
{tinited and isolated entrles on this extensive invoice is that it is scant support for

shrill and strained olaim that Dow impropetly fanneled millions of dollavs to THI through Teneo,

70

7
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To the contrary, the Teneo invoice confirms the extensive work Tenco was doing for Dow that
had nothing to do with THI,

<

Finally, claims in i_w reply that Dow’s support of the Prinkipos
Huvivonmental Foundation was somehow sinister because Dow’s payment of a $58,000
MoKinsey invoice was recorded as 4 business expense rather than a charitable donation. Again,
is manmfacturing E®'Gvwn demons, Tn an affidavit submitted with Dow’s eatlier
response, Robert Miller, Dow’s Global Director for Corporate Citizenship, swore under oath that
Dow's support of chatitable otgantzations in which Dow executives have leadership roles Is
consistent with Dow’s corporate giving policies and guidelines. (Resp, Bx, 22, 16) In his
affidavit, Mr. Miller also oxplained that about half of Dow’s support for charities is funded by
Dow’s charitable foutidation, while the other half is funded by the corporation itself. (/. at §] 3)
Lastly, Dow’s Corporate Sustainability Report, which was submilted as Bxhibit 23 to Dow’s
response, shows thal Dow suppotls environmental projects around the world, including in
Germaty, Japan; South Afiica, the Philippines, and Thailaud, (Resp. Bx, 23 at 65-66)
Consistent with this evidence, neither the fact that Dow supported the Prinkipos Bavironmental
Foutdation or the fact that it was paid as a business expense by Dow rather than a chatitable
contribution by the Dow Chemical Company Foundation demonstrates any impropriety, let alone

a secntlties Jaw violation,

Yor these reasons, NN llcgations regarding Tenco, THI and the Punkipos
Foundation remain merltless, fust as M supervisors coneluded prior to -7? b(eparlure from Dow.

Lepal Standaxds
Ye ¥/

ISR olaims in IRl veply that Dow's eaiiey response to Il complaint contains
“misstatements of the law.” (Reply at 1) However, I &vn arguments ate misleading and are
based primaily on case law interpretiog other statutes and/or addressing irrelevant legal issues,

<
SRR cpnl avgument consists primarily_of block quotations frony cases that have
nothing ta do with this one. For example, I (E:cvotes two pages of MMl £&ply to a lengthy
block quotatlon from a New Jexsey disteict court case, Khazin v. TD Ameritrade Holding Corp.,
that interpreted the Dodd-Fravk Aet, #of Satbanes-Oxley. At the same time, [FMN

acknowledges that this is no; a Dodd-Frank case, (See Reply at 2) 2
C
Similarly, NI avguos that the United States Supteme Coutt’s March 14, 2014
decision in Lewson v, MR, Ine, 134 8. Ct, 1158 (2014), “greatly expanded the scope of
protected individuals” and “beld that an _2! %s sufficlent to tiigger whistleblower
protection under SOX.,” (Reply at 4) But the issue in Lawson was whether a third-party
contraotor performing work for an issuer of securities could qualify as a whistleblower, 134 8,
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C
Ct, at 1159, Tt is undisputed that i was an employee of Dow, not a third-party
conlractor, For this reason, the Supreme Cowtt’s Lawson declsion s inapposite here,

also alleges that Dow “mistepresonted the law” by relying on fhe Department
of Labor Administrative Law Judge’s (“ALJ?) decision in In re Robinson v Morgan
Stanley/Discover Fin. Servs, No. 2005 SOX 44, 2007 WL 5577962, at *102 (U.S. Dept, of
Labor, Mar, 26, 2007) for the proposition that an employeo does niof engage in protected activity
when thelr seporting of alleged misconduot Is merely the performance of their ordinary job
duties. aims that the decision Dow cited was “revetsed on appeal by the
Adminisirative Review Board,»! (Reply at 1) But this argyment itself is mislead; g and, in any
event, docs not change the fact that g%vzre insufficfent as a matter of law
because none purported fo repox a violation of the federal securitlos laws.

As an injtfal matler, while the Administrative Review Boatd (PARB™) did criticlzo the
ALYs conclusion that performance of an employee’s ovdinary job duties could never be
protected activity, it nonetheless qffirmed the decision Dow cited, See  In re Robinson .
Morgan Sianley, ARB No, 07-070, ALY No, 2005 SOX 44, at *1 (DOL Admin, Rev. Bd,
Jan, 10, 2010) (“a United States Department of Labor (DOL) Administrative Law Tudge (ALJ)
issued an Initlal Deciston and Order . . . concluding that Robinson failed to prove that her
profected activity was a confributlng factot in the decision to discharge her. We affirm.”). Thus,
the ARB’s disagreemeont with the ALJ’s statements regarding protecied activity within the scope
of ordinaty job duties was immaterial to the owlcome of that case and was not a basis for the

ARB’s declsion,
7/

I pny evenl, eveft If dﬁis nat barred from bylnging a SOX clalm based on |
that lll {Frepared consistent with the requivements of JBlj0B, the outcome of Zl%x's case would be
the same because theve are Independent logal and factual basos to dismiss JI ﬂstms. In addition
to the factual flaws discussed at length in Dow's initial submission, il ¢laim would stitl fail asa
matter of law because Il altoged reporting did not relate 1o a “violation of , | | any rule or
rogulation. of the Securitios and Exchange Commission, or any provision of Federal law relating
to fraud against shareholders” as requited by SOX. 18 US.C. § 1 f%;AA(H)(D. Despite pages of
attacks on the integrity of Dow and its senior officers, I fiokos no showing that any of
the actlvity complained of amounted to a violatlon of any relevant federa law or regulation,

1 fhe Administratlve Review Board’s decision did not appear in the subsequent case history of the ALT decision
on Westlaw, and therofore was not discussed in Dow's respanse, Dow regels this oversight, As disonssed
abiove, howovoy, the Adminisirative Revlew Board decision hardly alters (he outeome of NN coso.

e
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Conclusion

c
In its response fo é!&dnﬂnistrativc Complaint, Dow provided 500 pages of
cottemporancous docunygntation and swotn testlmony from 10 ouregnt and former employees

demonstrating thet K CTaits ave factually bascless, B (cply brief inlroduces hew
factual allegations and documents, but fails to sebut the key, deflciencies highlighted by Dow’s
yesponse; the absencg pf any factual basls to find that M S0 fored rctali%(}n and the fact the
evidence shows I Tequested an eatly rotivement package, Nor do Bl (& v legal argnments,

relying on Inapplicable statutes and precedents, alter the conclusion that the allegations in .7/

Administrative Complaint ave insufficient as 4 matter of law fo state a claim under SOX,

Sincerely,

T fa.

John F. Hartnwsnn, B.C,

JEH/dam




