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	DIRECTIVE NUMBER:  CPL 12/01
	EFECTIVE DATE: 10/31/2011


	SUBJECT:  Region IV LEP on Expedited Informal Settlement Agreements

	REGIONAL IDENTIFIER:  Atlanta Regional Office (Region IV)


ABSTRACT

Purpose:
This Local Emphasis Program implements a policy for Expedited Informal Settlement Agreements (EISAs) within Region IV
Scope:
This instruction applies to all area offices in Region IV.

References:
OSHA Instruction CPL 02-00-148, Field Operations Manual (FOM)

Cancellations:
None

State Impact:
None

Action Offices:
Area Offices


Originating Office: 
Atlanta Regional Office



Contact:  
Benjamin Ross, Assistant Regional Administrator for Enforcement Programs

By and Under the Authority of

CINDY A. COE

Regional Administrator

Executive Summary

  

This instruction establishes the Region IV Policy on Expedited Informal Settlement Agreements (EISAs) and provides a comprehensive framework of guidance and direction on the use of this tool during settlement conferences.
  

Significant Changes

None
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I.   
PURPOSE.  This instruction establishes policy for the implementation of the Expedited Informal Settlement Agreement (EISA) in Region IV.
II.  
SCOPE.  This instruction applies to all area offices in Region IV, with the exception of the Mobile Area Office.

III. 
REFERENCES.  


OSHA Instruction CPL 02-00-148, Field Operations Manual (FOM)

IV. 
EXPIRATION.  No expiration.
 V.
ACTION.  Area Directors shall ensure that the procedures contained in this instruction are followed.
VI. BACKGROUND.  Area Directors are authorized to enter into informal settlement agreements with employers by OSHA Instruction CPL 02-00-148, Field Operations Manual (FOM).  By this authority, Area Directors may change abatement dates, reclassify violations, modify or withdraw a penalty, and/or modify or withdraw a citation or citation item.  In many cases, the only issue of dispute is penalty amount.  For these uncomplicated cases, this Instruction will provide a procedure to execute an Expedited Informal Settlement Agreement (EISA) entirely through mail, fax, or electronic mail, thereby eliminating time-consuming face to face informal conferences.
VII.
PROGRAM PROCEDURES.  
A. Every investigative file shall be reviewed, prior to the issuance of citations, to determine whether the employer meets the following eligibility requirements for an EISA:

1. The case is not an accident and/or fatality/catastrophe investigation.

2. The case does not include failure-to-abate, repeated, or willful violations
3. The case does not include more than two (2) high gravity serious violations.

4. The employer is not delinquent in any penalty payments due to the Occupational Safety and Health Administration.
5. The employer has no other cases in contest.
B. There may be other factors which, in the opinion of the Area Director, would indicate that the employer (or case) is not a suitable candidate for the EISA program. Such other factors might be poor history of previous penalty payments, poor cooperation, and the lack of a safety and health program. Employers who have been identified as eligible candidates shall be mailed, along with the citations, a letter explaining the EISA program (Attachment A) and a fully prepared Expedited Informal Settlement Agreement (Attachment B). 
C. The Expedited Informal Settlement Agreement shall include the following requirements: 

1. The Employer must abate all violations by the abatement dates set forth in the citation. 

2. The Employer must provide evidence of abatement actions along with written, certified, verification of abatement upon final completion of abatement (Attachment C.) Failure to provide verification will result in reinstatement of the original penalty amounts. The final verification notice must be posted at the worksite for a period of 3 working days. 

3. OSHA will agree to a 40% reduction in the penalty. 

4. The Employer must remit a check in full for the reduced penalty amount with the return of the signed Expedited Informal Settlement Agreement. 
D. The Area Office will provide a copy of the executed Expedited Informal Settlement Agreement to employee representatives (both local and international unions). 
VIII. RECORDING IN IMIS:  For each EISA offered and accepted the following LEP codes will be utilized in Field 25c of the OSHA 1 to ensure accurate data collection:
	ACTION
	CODE

	EISA Offered
	 EISAOF

	EISA Accepted
	EISAX


IX. EVALUATION:  Area Offices shall conduct an annual evaluation of the effectiveness of this program and submit it to the Regional Administrator on or before October 31 of each fiscal year.  The evaluation should, at a minimum, address the following:

A. The reduction in number of informal conferences held (i.e., how many EISAs were accepted)
B. The possible reduction in contest rate

C. The estimate of the number of manager hours saved through implementation of this procedure, that can be applied to other duties
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ATTACHMENT A

U.S. Department of Labor-OSHA 
Area Office 
Street Address 
City, State Zip 
XYZ Company 
Street Address 
City, State, Zip Code 


Dear XY: 


The recent inspection of your workplace revealed no instances of Repeated, Willful, or Failure-to-Abate violations, nor were there a significant number of High Gravity Serious violations. Additionally, the compliance officer has reported that you have a good understanding of the actions necessary to correct the violations that were cited, and that you are willing to make those corrections by the date(s) specified in the citation.

These factors make your firm eligible for an Expedited Informal Settlement Agreement (EISA). Under this program, an employer and OSHA can enter into an Informal Settlement Agreement without going through the formal procedure of meeting in the Area Office. 

However, if you decide to enter into the Expedited Informal Settlement Agreement, you should be aware that you relinquish your right to contest the citations and penalties. 

The Expedited Informal Settlement Agreement can be used only where the sole issue of dispute is the dollar amount of proposed penalties. If you wish to discuss, change, or object to any other aspect of the inspection or citations -- including abatement dates, validity of violations, classification of violations -- then the Expedited Informal Settlement Agreement cannot be used. Under those circumstances, you may request an Informal Conference with me and/or exercise your contest rights as explained elsewhere. 

You should carefully read the enclosed Expedited Informal Settlement Agreement to determine whether the terms of the agreement are acceptable to you. Key elements of the agreement call for OSHA to agree to a 40 (forty) percent reduction in the total penalty amount proposed; for the Employer to correct the violations by the abatement date(s) set forth in the citation(s); for the Employer to provide evidence of corrective actions taken and to provide written certification that all items have been abated at the time of final abatement. Please note that failure to comply with any of the terms set forth in the agreement will cause the penalty to revert to the initially proposed amount.

The signed agreement and a check for the full amount of the reduced penalty (60 percent of the total of initially proposed penalties) must be delivered to the Area Office prior to the expiration of the 15-working day contest period. If mailed, the letter must be postmarked not later than the day that the 15-working day contest period ends.

If you have any questions regarding the Expedited Informal Settlement Agreement, please contact this office at (XXX) XXX-XXXX. 
Sincerely, 

John Q. Smith 
Area Director

ATTACHMENT B 

Any Area Office 
The City, The State 



In the Matter of: OSHA# 

EXPEDITED INFORMAL SETTLEMENT AGREEMENT

The undersigned EMPLOYER and the undersigned Occupational Safety and Health Administration, (OSHA), in settlement of the above referenced Citation(s) and Notification(s) of Penalty which were issued on (date) hereby agree as follows:

1. The EMPLOYER agrees to correct the violations as cited in the above referenced citations.

2. The EMPLOYER agrees to provide evidence of the actions taken to correct the cited violations.

3. Upon correction of all violations, the EMPLOYER agrees to provide written certification to the Area Director that all of the violations have been corrected. The EMPLOYER agrees to post a copy of the written certification for a period of three days in the place the citations were posted as described in paragraph 6 of this AGREEMENT.

4. OSHA agrees that the total penalty is amended to (penalty amount). Failure of the EMPLOYER to comply with the terms of this AGREEMENT shall cause the penalty to revert to the initially proposed penalty of (penalty amount).

5. In consideration of the foregoing amendments and/or modifications to the citations, the EMPLOYER hereby waives its right to contest said citations pursuant to Section 10(c) of the Occupational Safety and Health Act of 1970. It is understood and agreed by the Occupational Safety and Health Administration and the EMPLOYER that the citations as amended and/or modified by this agreement shall be deemed a final order not subject to review by any court or agency. 

6. The EMPLOYER agrees to immediately post a copy of this Settlement Agreement in the same manner and place as the Citations (Citations are required, by law to be posted in a prominent place at or near the location of the violations). Citations must remain posted until the violations cited have been corrected, or for three working days (excluding weekends and Federal Holidays) whichever is longer. 

7. Each party hereby agrees to bear its own fees and other expenses incurred by such party in connection with any stage of this proceeding. 

____________________________________________                
  _____________________________

FOR THE EMPLOYER 




  DATE SIGNED


_____________________________________________                 _____________________________
OCCUPATIONAL SAFETY & HEALTH ADMINISTRATION   DATE SIGNED



NOTICE TO EMPLOYEES 
The law gives you or your representative the opportunity to object to any abatement date set for a violation if you believe the date to be unreasonable. Any contest of the abatement dates of the citations referred to in paragraph I of this Settlement Agreement must be mailed to the following address within 15 working days (excluding weekends and Federal Holidays) of the receipt by the EMPLOYER of the original citations: 

U.S. Department Of Labor 
Occupational Safety and Health Administration 
Any Area Office
Street Address 
City, State Zip 
Telephone Number 





ATTACHMENT C 


U.S. DEPARTMENT OF LABOR 
OCCUPANONAL SAFETY AND HEALTH ADMINISTRANON 
CERTIFICATE OF CORRECTION 

The undersigned certifies that on (date) all of the violations cited on (date) were corrected and that a copy of this Certificate of Correction was posted in a manner and place for review by affected employees. 

Documentation supporting the correction of all violations such as photographs and copies of purchase orders has been included with this certification. 


___________________________________________

Employer's Signature 

___________________________________________

Date of Signature


U.S. Department of Labor-OSHA 

Any Area Office 
Number & Street 
City, State Zip 
Telephone Number 

WHAT IS EISA?

It is a way to cut OSHA penalties by 40%. 


WHY IS THIS OFFER BEING MADE TO ME? 

Because the recent inspection of your workplace uncovered no Repeated, Willful, or Failure to Abate, or a high number of High-Gravity Serious violations of OSHA standards AND you are willing to correct the violations that were found no later than the dates shown on the citations.

WHAT DO I HAVE TO DO? 

You have to agree to correct all the violations BY THE DATES shown on the citations AND provide evidence of the corrections. Additionally, you must prepare a written certification that all of the violations have been corrected. A copy of the certification must be posted for employees to see, and a copy must be sent to this OSHA office. For your convenience, two copies of a Certification Form have been provided with this mailing.



STEP-BY-STEP, HOW WOULD I PROCEED? 

1. Read and understand the Agreement. 

2. If the terms are agreeable, sign the Agreement and return it to this office with a check for the reduced penalty amount. The agreement MUST be signed by you and POSTMARKED not later than the end of the 15-working day contest period. OSHA will then sign the Agreement and send it back to you.

3. Correct the violations. (Corrections MUST be made by the dates on the citations.)

4. Send evidence of the corrections made (e.g., photographs, purchase orders, etc.). If you want, you can hold your evidence of corrections until everything has been corrected and then send it all out at once along with the Certification Form. 

5. Fill out and sign the Certification Forms, certifying that all of the violations have been corrected. Post one copy for your employees to see and send one copy to this OSHA office.  A COPY OF THIS EXECUTED EXPEDITED INFORMAL SETTLEMENT AGREEMENT MUST BE PROVIDED TO EMPLOYEE REPRESENTATIVES.

WHAT IF I ENCOUNTER PROBLEMS AND CANNOT CORRECT ALL OF THE VIOLATIONS BY THE DATES ON THE CITATION?

Contact this office as soon as you determine that you will not be able to correct the violations by the dates on the citation. If you can show a good reason for the delay, a new abatement date can be set.
 


