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Puerto Rico Occupational Safety and Health Administration (PR OSHA) Formal Response to FY 2023 Comprehensive FAME Report

Finding #: FY 2023-01 OIS Open Inspection Report-Pending Citations
The OIS Open Inspection Report performed on December 14, 2023, showed 135 inspection files with citations pending issuance for over 180 days (six months). The PR OSHA Act has a statute of limitation that requires citations to be issued within 180 days of the opening conference or last exposure. If citations were documented, supported, and approved for issuance, the State Plan cannot issue citations for these inspections. The report also showed 378 cases entered with citations in the OIS but not issued.

State Plan Response:
Each Area Director was instructed to run a weekly Open Inspection Report-Pending Citations and take appropriate action. All cases will be reviewed, prioritizing those with citations pending for over 90 days.


Finding #: FY 2023-02 OIS Open Inspection Report-Pending Abatement
The OIS Open Inspection Report performed on December 14, 2023, showed 33 inspections with overdue abatement. The inspections were overdue by a range of 4 to 170 days.

State Plan Response:
Each Area Director was instructed to run a weekly Open Inspection Report-Pending Abatement and take appropriate action, prioritizing those cases with overdue abatement.

Finding #: FY 2023-03 Staffing
The State Plan had 11 vacant safety and health specialist positions (all levels) and six administrative support personnel vacancies at the end of FY 2023 (PR SOAR, FY 2023). At the end of FY 2023, there were 31 safety and health specialists employed.
State Plan Response:
During FY 2024, the Program was able to fill some of the vacant positions for Safety and Health Specialists and administrative support personnel. However, some positions became available due to a revised salary scale structure that did not benefit senior-level personnel. Due to the electoral ban, the Program will not be able to fill the vacant positions until FY 2025.

Finding #: FY 2023-04 Case File Documentation for Fatality Inspections
In three out of seven (43%) of the fatality inspections reviewed, the files did not contain documentation that justified why a violation under the General Duty Clause or a Hazard Alert Letter was not issued to the employer.
State Plan Response:
Each Area Director and CSHO will be retrained on properly documenting citations under a consensus standard when no applicable OSHA standard exists.


Finding #: FY 2023-05 Next-of-Kin Letters
In four out of seven (57%) of the fatality case files reviewed, there was no evidence indicating that the initial inspection notification and final inspection results letters were sent to the victims’ families.

State Plan Response:
Each Area Director and CSHO will be retrained on the CPL 02-00-166, Communicating OSHA Fatality Procedures to a Victim’s Family, and the CPL 02-00-164, PR FOM, Imminent Danger, Fatality, Catastrophe, and Emergency Response, Chapter 11, section II.

Finding #: FY 2023-06 Safety Percent In-Compliance
In FY 2023, the in-compliance (SAMM #9a) percentage for safety inspections was 47.0%, exceeding the three-year national average of 31.73%.

State Plan Response:
About 52.9% of safety CSHOs have less than 4 years of experience as CSHOs. Most of them are still under the training category. Hazard recognition training will continue to ensure safe and healthy workplace conditions.

Finding #: FY 2023-07 Health Percent In-Compliance
In FY 2023, the in-compliance (SAMM #9b) percent for health inspections was 59.73%, exceeding the three-year national average of 43.82%.
State Plan Response:
About 75% of health CSHOs have less than 4 years of experience as CSHOs. Most of them are still under the training category. Hazard recognition training will continue to ensure safe and healthy workplace conditions.

Finding #: FY 2023-08 Following FOM Procedures for Penalty Reductions at Informal Conferences
In 15 out of 21 (71%) of the files with penalty reductions, the area director either approved a penalty reduction of more than 30% (when all citations were accepted) or authorized a reduction of more than 50% of the initial penalty, without documenting the approval from the Bureau Inspection director.
State Plan Response:
Each Area Director will be retrained on the FOM procedure for adjusting penalties during informal conferences.

Finding #: FY 2023-09 Federal Program Changes (FPCs)
PR OSHA has failed to adopt OSHA’s initial FY 2016 maximum and minimum penalty increase and subsequent annual penalty amount increases. Additionally, PR OSHA PESH has not adopted the Occupational Exposure to COVID-19: Healthcare Emergency Temporary Standard: COVID-19 Log and Reporting Provisions, 29 CFR 1910.502(q)(2)(ii), (q)(3)(ii)-(iv).
State Plan Response:
As of today, the Legislative Assembly of Puerto Rico approved Bill 1772, amending the PR OSHA Act. The bill amended the penalties section in the PR OSHA Act, among other sections of the law. Bill 1772 is awaiting the Governor's signature.

We do not concur with the allegation of the PR OSHA adoption of the Occupational Exposure to COVID-19: Healthcare Emergency Temporary Standard: COVID-19 Log and Reporting Provisions,
29 CFR 1910.502(q)(2)(ii), (q)(3)(ii)-(iv). It was adopted identical to the federal version in September 2021. The name is Occupational Exposure to COVID-19; Emergency Temporary Standard as is registered by the Department of State of Puerto Rico and does not have an expiration date.

Finding #: FY 2023-10 Whistleblower Investigative Manual (WIM)
PR OSHA’s whistleblower section in the FOM and PR OSHA Instruction CPL 02-003-02D needs to be updated to be equivalent to the federal whistleblower manual.
State Plan Response:
The WIM was under revision, but the process was not completed due to circumstances beyond our control. The Program is reviewing the PR WIM.

Finding #: FY 2023-11 Whistleblower Case File Documentation
Five out of the eight (63%) whistleblower case files lacked evidence for supervisory review and approval. In two out of three (67%) administratively closed files, OIS documented that the case was assigned to an investigator after it was administratively closed. Three of eight (37.5%) files had incorrect date entries on OIS.
State Plan Response:
Whistleblower staff will receive training on the new WIM and the use of OIS. The possibility of adopting Electronic Case File, CPL 02-03-009 will be evaluated.

Finding #: FY 2023-12 Case File Documentation-VPP
All six (100%) VPP case files lacked documentation regarding the presence of any 90-day items and dates of correction of these hazards, if applicable.
State Plan Response:
We disagree with this finding. This information was presented during the closing conference and is included in the documentation file.

Finding #: FY 2023-13 Forwarding List of Hazards to Unions
The List of Hazards was not provided in all four (100%) consultation files with unions.

State Plan Response:
Directors and Consultants were undergoing retraining on the procedure as outlined in the CPPM.
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