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Executive Summary

A. State Plan Activities, Trends, and Progress

The purpose of the Federal Annual Monitoring Evaluation (FAME) Report is to assess the
State Plan’s progress toward achieving their performance goals established in its Fiscal Year
(FY) 2015 Strategic Plan and to review the effectiveness of programmatic areas related to
enforcement activities, including a summary of the onsite evaluation. This report assesses
the current performance of the Tennessee Department of Labor and Workforce Development,
Division of Occupational Safety and Health (TOSHA) 23(g) Program.

A six-person OSHA team was assembled to conduct the onsite evaluation in Nashville,
Tennessee, during the timeframe of January 11 through January 15, 2016. The OSHA team’s
evaluation consisted of case file reviews, a review of TOSHA’s performance statistics, and
staff interviews. A comparison of the FY 2013 case file reviews and the FY 2015 reviews
showed that the State Plan is maintaining a high level of quality in the documentation of
files. However, there are concerns regarding the classification of violations, specifically the
percent of violations related to programmed inspections classified as serious and the percent
of violations classified as serious, willful, or repeat for all inspections compared to federal
data.

There are additional concerns regarding turnover and the impact it is having on the number
of inspections being conducted by the State Plan. TOSHA conducted 1,503 workplace
inspections during FY 2015, falling short of their goal of 1,721 (-218), which is 25 fewer
than the total number of inspections conducted in FY 2014, and 208 fewer than FY 2013.
TOSHA identified 6,303 hazards, resulting in penalties of $2,029,000. This matter is
discussed in further detail in Section Il of the report.

No new findings or recommendations were identified during FY 2015, nor were there any
findings and recommendations identified during FY 2014, as outlined in Appendix A. There
were two new observations identified during this evaluation. Additionally, four of the five
observations identified in the FY 2014 Follow-up FAME Report have been resolved.
Therefore, only one observation has been continued into the FY 2015 FAME Report. An
observation is an item that has not proven to impact the effectiveness of the State Plan’s
program, but which the Region wishes to continue to monitor. A detailed explanation of
TOSHA'’s performance evaluation is found in this report.

B. State Plan Introduction

TOSHA was created by legislation in 1972, and became operational on July 5, 1973. The
program operated as a dual-designee with the health functions housed in the Tennessee
Department of Health and the safety functions in the Department of Labor until July 1977.
At that time, the General Assembly enacted legislation to transfer the health functions to the
Department of Labor. The Tennessee Occupational Safety and Health Administration
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program was certified in May 1978, and received final 18(e) approval in July 22, 1985. The
Tennessee State Plan covers all private and state and local government sector workers within
the state, with the exception of railroad workers, federal workers, maritime workers
(longshoring, shipbuilding, shipbreaking, and marine terminal operations), private
contractors working at government-owned/contractor-operated facilities, Tennessee Valley
Authority (TVA) workers and contractors operating on TVA sites, as well as U.S. Postal
Service workers.

During the review period, the Commissioner for the Tennessee State Plan was Burns Phillips,
the Deputy Commissioner was Dustin Swayne, and the Administrator was Steve Hawkins.
Also, this report, which covers the time period of October 1, 2014, through September 30,
2015, was prepared under the direction of Kurt A. Petermeyer, Regional Administrator for
Region 1V, which is headquartered in Atlanta, Georgia.

The General Assembly enacted legislation giving TOSHA the mission of ensuring that
employers furnish a safe and healthful place of employment which is free of recognized
hazards. TOSHA is comprised of three sections: the Compliance Section, the Consultative
Section, and the Training and Education Section. The Compliance Section is responsible for
enforcement of the Tennessee Occupational Safety and Health Act of 1972, with emphasis on
worker exposures to chemical and physical hazards. The Consultative Services Section
offers a free consulting program to smaller employers who seek safe and healthful working
conditions for their workers. The Training and Education Section assists employers,
workers, and their representatives in reducing safety and health hazards in their workplaces
and in complying with the requirements of TOSHA standards and regulations. A total of
84.55 positions were funded under the 23(g) grant. At the time of the onsite evaluation, there
were a total of six safety and six health vacancies. The approved benchmark for TOSHA is
36 compliance safety and health officers (CSHOSs), of which 22 are safety and 14 are health,
who are assigned to field offices throughout the state.

TOSHA'’s primary objective is to improve occupational safety and health in workplaces
throughout the state. The worker population in Tennessee consists of approximately
2,653,392 people. There are approximately 140,890 employers in the state. The program
services are administered through a central office in Nashville and seven field offices located
strategically throughout the state in Knoxville, Memphis, Chattanooga, Kingsport, and
Jackson, as well as two in Nashville.

Worker protection from discrimination related to occupational safety and health [11(c)] is
administered by TOSHA through the central office in Nashville. There are a total of five
investigators, including one compliance manager and two compliance supervisors.
Discrimination cases found to be meritorious are prosecuted by the state attorney general.
The Tennessee Occupational Safety and Health Review Commission is a quasi-judicial body
empowered to hear and rule on appeals regarding citations issued by the State Plan. The
Occupational Safety and Health Review Commission may affirm, modify, or revoke a
citation, as well as any monetary penalty. The commission consists of three members
appointed by the governor to serve on the body for three-year terms.



Private sector consultative services are provided through a 21(d) grant with TOSHA to
employers, especially smaller employers, to assist in achieving safe and healthful workplaces
for their workers. The Safety and Health Achievement and Recognition Program (SHARP)
is administered through the Consultative Services Section.

C. Data and Methodology

This is OSHA'’s report on the operation and performance of the TOSHA program. It was
compiled using information gained from the FY 2015 State Office Annual Report and OSHA
Information System (OIS) reports, as well as the State Activity Mandated Measures (SAMM)
Report for FY 2015.

During this evaluation, a total of 95 inspection case files, comprised of both safety and
health, were randomly selected for review. Ten fatality inspection files were reviewed, and
46 complaint investigation (non-formal) and inspection files (formal) were reviewed. The
others were a random selection of files selected from the following categories: programmed
general industry safety, programmed general industry health, programmed construction
safety, programmed construction health referrals, employer reported referrals, and state and
local government sector files. This was a small percentage of the 1,503 inspections
conducted in FY 2015, but it is believed to provide an accurate picture of the enforcement
program throughout the state when coupled with interviews and a review of procedures and
data.

Data associated with the case files reviewed was representative of data for all inspections.
Data referenced in this FAME Report was obtained from the reports stated above, the FY 2015
23(g) grant, discussions with State Plan staff, and the onsite review conducted in January 2016
During the onsite evaluation, 19 State Plan staff workers were interviewed, which included
three safety and health supervisors, three program managers, the State and Local Government
Sector Program manager, the training and education manager, the VPP manager, the
consultation manager, the standards and procedures manager, the Assistant Administrator,
the Administrator, and six CSHOs.

D. Findings and Observations

The FY 2014 Follow-up FAME Report contained no new findings and recommendations.
During the FY 2015 evaluation period, there were no repeat or new findings or
recommendations identified. Additionally, four of the five observations identified in the FY
2014 Follow-up FAME Report have been resolved. This report contain one observation
continued from the FY 2014 Follow-up Report, as well as three new observations identified as a
result of monitoring activities conducted during FY 2015.

Major New Issues

There were none observed.



I11. Assessment of State Plan Performance

As previously stated, a total of 95 inspection case files were reviewed, which included 46
complaint investigations (non-formal) and inspection files (formal) and ten fatality
investigation files. The others were a random selection of files from the following
categories: referral; employer reported referrals; programmed general industry safety;
programmed general industry health; and programmed construction.

TOSHA continues to maintain sufficient documentation based on the case files reviewed.
With few exceptions, the case files that were reviewed were documented with detailed
narratives explaining the inspection process, the employer’s business processes, findings, and
any other factors or issues. The violations contained all of the required information and
supporting documentation for a prima fascia violation, including all of the required forms,
photographs, diagrams, and other technical documentation. A few items regarding
documentation that were identified during previous evaluations continue to exist; however,
these items have never proven to impact the effectiveness of the state’s program. They are
discussed in detail in other areas of this report. Inspections were coded with the appropriate
emphasis and strategic coding.

TOSHA continues its outreach to employers and workers with brochures, online videos, and
DVDs, and a robust training program, including free seminars. The state’s latest injury and
illness rate for private industry achieved an all-time low of 3.2 per 100 full-time workers in
2014, which is not statistically different from national rate. The injury and illness rate in
Tennessee for private industry has shown a steady decline from 2006 to 2014 and continues a
downward trend. The Bureau of Labor Statistics (BLS) compiles the injury and illness rate
data. The state experienced a 20% increase in workplace fatalities for the first time in more
than five years (2014 fatality rates are not currently available for Tennessee); however, the
injury and illness rate decreased from 3.4 to 3.2 These reductions are due in part to
appropriate goal setting, adequate resource allocation, and outcome-driven strategy
development.

A. STATE PLAN ADMINISTRATION

During the onsite monitoring visit, interviews were conducted with the TOSHA program
Administrator, the Assistant Administrator, and several staff members regarding the
administration and management of TOSHA.. Issues addressed during these interviews
included State Plan funding, the compliance staffing benchmarks, enforcement policies and
procedures, worker training, as well as other fiscal concerns. These interviews did not reveal
any areas needing further evaluation at this time.

1) Training



TOSHA recently updated its training program to reflect the revisions to the federal training
and education directive 01-00-018, “Training Program for OSHA Compliance Personnel,”
with minimal differences. These differences include the fact that the State Plan does not
offer a construction specialist career path and that TOSHA utilizes its own form to document
the completion of on-the-job (OJT) training.

Newly-hired TOSHA compliance officers are immediately registered in Learning Link for
participation in the initial training courses conducted at the OSHA Training Institute (OTI).
Additional courses are scheduled as dictated in the instruction. Basic training is completed
when the eight courses outlined in the directive are completed. The State Plan currently
tracks worker training using a chart, which is referred to as the OTI Training Plan. The
purpose of the OTI Training Plan is to document all formal training completed by
compliance personnel. In addition to the OTI Training Plan, the State Plan also maintains an
OTI Course Calendar, which tracks the date and location of all scheduled training. Both
documents are maintained on a shared-drive utilized by the Tennessee Department of Labor
and Workforce Development. Even after workers complete the OT] training courses, they
are provided OJT training and administered an in-house test which evaluates their knowledge
of the standards and TOSHA procedures. The Commissioner of the Tennessee Department
of Labor and Workforce Development, Burns Phillips, supports the career development and
training of workers. TOSHA workers are permitted to travel to training courses outside the
state, and in FY 2015, Tennessee spent $125,000 for OTI training and related expenses. The
training needs of all TOSHA compliance personnel are evaluated annually by the supervisors
in each Area Office in conjunction with the section managers. Requests for individual OTI
courses are submitted to the Training and Education Office, which schedules the approved
courses. Compliance officers may be scheduled to attend two additional OTI courses each
year based on the need of the CSHO or the local Area Office or if a special need exists.

Once a CSHO’s basic training needs are met, TOSHA attempts to enroll compliance
personnel in at least one career development course each year. Additionally, TOSHA
workers interested in obtaining their professional certifications are provided access to
training materials. The state does not finance the worker’s enrollment in preparation courses
or the actual certification examination. However, if a worker successfully completes the
certification examination, he or she is provided with a 5% increase in salary, which is
equivalent to one step on the state pay scale.

TOSHA is currently developing a new training database, which will enable the State Plan to
effectively track the training of all its personnel throughout their career. The new database
will also allow the State Plan to compile several training-related reports. TOSHA should
also be commended for the level of outreach training it effectively conducts throughout the
state. TOSHA also coordinates special training, which is focused on topics, such as the
revised recordkeeping reporting requirements.

The one training-related concern raised by the OSHA team involved the limited number of
TOSHA staff members effectively trained in ergonomics. This issue has been documented in
the FY 2015 FAME Report as an observation.



FY 2015-OB-01: The State Plan has several compliance officers trained in ergonomics;
however, it has been a decade since all but one had the training. Only the one
compliance officer is utilized for ergonomics inspections.

Federal Monitoring Plan: The OSHA Area Office will continue to effectively monitor
TOSHA'’s staffing and turnover, as well as their CSHO training.

2) Funding

The FY 2010 21(d) Consultation Cooperative Agreement Number CS-19397-1075-F47 and
23(g) Grant Number SP-19427-1055-F47 were awarded to the Tennessee Department of
Labor and Workforce Development on October 1, 20009.

FY 2010 21(d) Consultation Cooperative Agreement Number CS-19397-1075-F47:

During FY 2010, the total authorized award equaled $1,011,112 (federal funds equaled
$910,000, and non-federal funds equaled $101,112). For the quarter ending December 31,
2010, the Certified Federal Financial Report (Closeout) actual federal expenditures and
system draw downs in the Health and Human Services Payment Management System
(HHSPMS) were $910,000. Review of the 21(d) Consultation Program revealed the grantee
expended 100% of authorized federal funds for the period ending December 31, 2010. There
are no issues to report.

FY 2010 23(q) State Plan Grant SP-19427-1055-FA47:

During FY 2010, the total authorized award equaled $6,935,911.33 (federal funds equaled
$3,621,100, and non-federal funds equaled $3,314,811.33). For the quarter ending December
31, 2010, the Certified Federal Financial Report (Closeout) actual federal expenditures and
system draw downs in the HHSPMS were $3,463,166. Review of the 23(g) grant revealed
the grantee expended 96% of authorized federal funds for the period ending December 31,
2010. There are no issues to report.

Per the U.S. Department of Labor, Occupational Safety and Health Administration directive,
FIN 02-00-003 - Financial and Administrative Monitoring of OSHA Grants and Cooperative
Agreement, Appendix B “Financial Monitoring Guidelines — Grants and Cooperative
Agreements,” we have reviewed the above award and have no issues to report at this time.

Additionally, during this review period, the TOSHA program operated without experiencing
funding-related concerns, such as the inability to match the federal base level funding.
Overall, the TOSHA program is well-funded and fully supported by the state government.

3) Staffing

Under the terms of the 1978 court order in AFL-CIO v. Marshall, compliance staffing levels
(benchmarks) necessary for a “fully effective” enforcement program were required to be
established for each state operating an approved State Plan. In September 1984, Tennessee,
in conjunction with OSHA, completed a reassessment of the levels initially established in
1980, and proposed revised compliance staffing benchmarks of 22 safety and 14 health



compliance officers. After opportunity for public comments and service on the AFL-CIO,
the Assistant Secretary approved these revised staffing requirements on July 22, 1985. At the
time of this report, TOSHA’s compliance staffing included 23 safety compliance officers and
15.3 health compliance officers. These totals account for the fact that a supervisory position
is equivalent to one-third of a full-time compliance position. During the majority of FY
2015, TOSHA operated at or above the staffing benchmark. There are currently six vacant
safety compliance positions and six vacant health compliance positions; however, the State
Plan is committed to maintaining its staffing at the established benchmark level. In fact, the
State Plan is currently attempting to fill its vacant safety and health compliance officer
positions.

Areas of concern include the impact the attrition of senior staff is having on the State Plan’s
ability to meet their mission. This is evident in the reduction in the number of private sector
inspections being conducted and the lack of CSHOs trained in specialty areas, such as
ergonomics and process safety management (PSM). Currently, 63% of compliance officers
and consultants have less than four years of experience, and 46% of compliance officers and
consultants have less than two years of experience. It is acknowledged that vacancies have
been aggressively filled. Analysis determined that there were a number of underlying
reasons for the decline in the number of compliance inspections. These factors include:

In the past few years, the State Plan has lost experienced and productive CSHOs due to
retirements and the promotion of experienced staff members to fill the resulting vacancies.
This resulted in the introduction of a large number of entry-level personnel.

The State Plan also lost experienced and productive CSHOs as a result of TOSHA salaries
for safety and health professionals not being competitive with other employers.

Vacancies have been aggressively filled, and the new personnel are in training; however, less
experienced CSHOs require more time to complete inspections, especially the more
complicated investigations.

Seniority - COSHOs and Consultants

M less than 2 yrs.
M |ess than 4yrs

more than 4 yrs

4) Information Management

TOSHA remains the only State Plan in Region IV which fully participated in the
implementation of OIS. In fact, TOSHA’s standards and procedures manager serves on the
OIS State Plan Working Group with the OSHA National Office.
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B.

Tennessee has consistently used various OIS reports and other data for effective program
management. This includes both mandated activity and activity goals and outcome goals
included in the Strategic Plan. All supervisors, compliance managers, the Assistant
Administrator, and the Administrator are familiar with standard OIS reports and use them on
a frequent and regular basis (weekly) for tracking and understanding the status of
enforcement activity. The reports are used not only to track program activity, but to also
assess activity by individual CSHOs. The frequency of report runs can vary from weekly to
quarterly as conditions dictate. By tracking activity, a potential outlier can be detected before
it becomes a real issue. A review of current OIS reports revealed that TOSHA is using the
reports effectively. There were no instances of old cases that should be closed. All rejects
are corrected daily, and all forms that are in draft are current forms that are being completed.
The open inspection reports contained a large number of open inspections that are currently
in debt collection but did not indicate a serious problem with the state’s management of their
program. The analysis of standard OIS tracking reports and interviews indicated that
supervisors are reviewing these reports frequently.

Senior management staff uses a variety of tracking mechanisms and reports so that all staff
can readily determine the current status of program goals and other enforcement activities.
Monthly reports are produced to track and communicate progress. This report is shared with
the federal monitoring office in Nashville. The TOSHA Administrator is required by the
Commissioner to report on progress of the TOSHA program on a monthly basis. The report
addresses specific measures and gives a green (meeting goal), yellow (not meeting goal), or
red (not meeting goal - corrective action required) score. Areas addressed in this report
include fatalities investigated, penalties paid timely, lapse time, hazard identification training
and program activity, and awards and recognition. In addition, the Administrator is required
to give a briefing to the Commissioner for all fatalities.

5) State Internal Evaluation Program

TOSHA has developed and implemented ADM-TN 03-00-011, Audit Program for the
Central and Area Offices, to provide guidance regarding the internal evaluation of its
program. The intent of the procedure is to evaluate two Area Offices each fiscal year on an
ongoing basis. TOSHA’s standards and procedures manager serves as the lead auditor. The
Nashville North and Nashville South Area Offices were evaluated during FY 2015, and since
its implementation, all seven of the Area Offices have been evaluated. This document meets
the criteria outlined in the State Plan Policies and Procedures Manual.

ENFORCEMENT
1) Complaints

TOSHA'’s procedures for handling complaints alleging unsafe or unhealthful working
conditions are very similar to those of OSHA. These procedures are covered in TOSHA’S
Field Operations Manual (FOM), Chapter 9: Complaint and Referral Processing. Inspection
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data indicates that TOSHA handled 672 complaints in FY 2015, and conducted 119
complaint inspections. According to the SAMM Report, TOSHA responds timely to
complaints. Complaint investigations were initiated within an average of 0.60 days with a
goal of 5 days, and complaint inspections were initiated within an average of 2.94 days with
a goal of 15 days. A review of the OIS reports showed that during 2015, approximately
31.8% of their complaint inspections were in-compliance.

TOSHA has an established complaint intake procedure, with complaints transferred to an
available safety or health manager or supervisor, depending on the nature of the complaint.
The State Plan places a great deal of emphasis on customer service and ensuring that each
complaint is given attention consistent with the complaint directive. Current workers are
always provided the opportunity and encouraged to formalize their complaint.

Forty-six complaint investigations and inspections were reviewed to determine if they were
processed in accordance with FOM Chapter 9: Complaint and Referral Processing. This
evaluation included reviews of 22 complaint investigation files (those complaints handled by
letter or TOSHA’s phone, fax, and fix procedure) and 24 complaint inspection files. Several
standard OIS reports of complaint activity were reviewed. TOSHA thoroughly evaluates all
complaints to determine the appropriate course of action based on the seriousness of the
alleged hazard, as well as information provided in the complaint. This allows them to
investigate by phone and fax, enabling them to efficiently utilize their limited resources.
Complaint files reviewed demonstrated that complaints are handled appropriately per the
State Plan’s policies and procedures.

A review of the complaint inspection files revealed that all allegations were thoroughly
investigated, and response letters provided sufficient information to the complainants
regarding each allegation. Letters were sent to complainants 97.8% of the time with the
results of the inspection, and procedures for updating the OIS with complaint activity were
being followed. Established procedures for tracking the status of complaints to ensure they
are handled in a timely manner, were being followed consistently per the FOM. Abatement
documentation was adequate, complaint responses were tracked to ensure corrective action
was completed, and workers were protected from unsafe and unhealthful working conditions.
It was determined that policies and procedures were followed during these inspections.

2) Fatalities

TOSHA investigated 30 fatalities and three catastrophes in FY 2015. Fatalities increased
from 24 in FY 2014 to 30 in FY 2015, an increase of 25% from FY 2014. The number of
workplace fatalities in FY 2013 was 27. There were 20 general industry deaths in FY 15,
which was an increase from 18 in FY 14. There were six construction deaths in FY 15,
which was an increase from five in FY 2014. There were four other fatalities experienced in
the state; one in agriculture and three in the state and local government sector. State and
local government sector fatalities increased by two from FY 2014 to FY 2015. Investigations
are normally initiated within one day of notification of the fatality. The leading cause of the
work-related fatalities in FY 2015 was falls, with 12 fatalities attributed to this hazard. Ten
workers died from falls from elevations while the other two were slips and falls on the same
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level. Nine workers died after being struck by equipment or other objects, and seven workers
died after being caught in between equipment and objects. There was one electrocution and
one worker who died from injuries sustained from a gas explosion. The three catastrophes
were a result of workers being hospitalized after being over-exposed to carbon monoxide and
other hazardous chemicals. In FY 2015, services and construction were the two leading
industries for fatal accidents, with ten in the service industry and six in construction. There
were five fatalities in manufacturing, a decrease from nine in FY 2014. Retail trade
experienced one fatal accident. There were two fatalities in the transportation and public
utility industry.

TOSHA’s procedures for investigation of occupational fatalities are essentially the same as
those of OSHA and are designed to ensure the quality of fatality investigations. It is agency
policy to conduct accident and fatality investigations as soon as possible and generally within
one day of receiving notice of the incident. A supervisor works closely with the CSHO when
the case file is being prepared to ensure that the case documentation is legally sufficient.
Fatality investigations are reviewed by at least four levels of management, including the
supervisor, compliance manager, Assistant Administrator, and Administrator. Depending on
the circumstances, an additional review may be conducted by the staff attorney to ensure that
the case documentation is legally sufficient. Ultimately, the determination is made by the
TOSHA Administrator. The TOSHA Administrator signs all citations, including fatality
related citations. Informal settlement agreements related to fatality cases also receive a
higher level of review and approval.

FY 2011 FY 2012 FY 2013 FY 2014 FY 2015
Total Fatalities 29 28 27 24 30
Construction 9 9 10 5 6
General Industry 17 16 12 18 20
Agriculture 0 1 3 0 1
State and Local 3 2 2 1 3
Government Sector

A review of the fatality inspection files showed that the correct fatality inspection procedures
were followed. Fatality inspections were opened in a timely manner and the Regional and
National Offices were sent the OSHA-36 form in a timely manner. Case files contained
police and coroner’s reports. TOSHA has a longstanding procedure for communication with
family members of deceased workers. In 10 of 10 (100%) files, the required initial and final
next-of-kin (NOK) letters were sent. According to the State Plan’s procedures, a letter is sent
by the TOSHA Administrator notifying each victim’s family that an investigation is
underway and providing the family with contact information for the area supervisor
overseeing the investigation. Follow-up letters are sent to the victim’s family as the
investigation, citation, and contest processes progress. The TOSHA Administrator sends the
NOK a letter informing them of the results of the investigation and a copy of any citation(s)
issued. Additionally, the NOK is notified of informal conferences and hearings, as well as
any changes in the citations as a result of a settlement or hearing. Copies of the NOK letters
are maintained in the file. In 90% of the files reviewed, OSHA-36 and OSHA-170 forms
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were in all the files, as well as all other required documentation. The compliance officers
obtained statements and interviewed witnesses in the fatality case files.

3) Targeting and Programmed Inspections

According to inspection statistics run for this report, TOSHA conducted 1,503 inspections in
FY 2015, 997 of which were programmed. This includes 216 of the 270 inspections
conducted in the construction sector. According to the OIS data, 83.9% of programmed
safety inspections and 95.6% of programmed health inspections had violations. Also, 63.9%
of safety inspections and 66.3% of health inspections had serious, willful, repeat, and
unclassified violations. Additional data indicates that an average of 3.3 violations were cited
per inspection and that 34.7% of safety violations and 42.3% of health violations were
classified as serious, repeat, and willful compared to the national average of 66.7% for safety
and 49.7% for health.

A review of the BLS data over the last five years reveals a decline in the days away,
restricted, transferred (DART) rate and the total case incident rate (TCIR).

DART TCIR
Year TOSHA Private U.S. Private TOSHA Private U.S. Private
2014 1.6 1.7 3.2 3.2
2013 1.6 1.7 3.3 3.3
2012 1.8 1.8 3.5 3.4
2011 1.7 1.8 3.5 3.5
2010 1.9 1.9 3.8 3.8
2009 1.9 1.8 3.8 3.6
2008 2.1 2.0 4.2 3.9
2007 2.2 2.1 45 4.2
2006 2.4 2.3 4.8 4.4

The 2014 TCIR for all industries (private and state and local government sector) in
Tennessee is 3.3 and is slightly lower than the national average of 3.4. The 2014 TCIR for
private industries in Tennessee is 3.2 and is identical to the national average of 3.2.

TOSHA has a General Schedule Program in which they use data provided by OSHA’s
National Office to create a general schedule inspection list that is made up of the top 200
high-hazard NAICS codes. These NAICS codes are run through a database to create the list
of sites for inspection. The State Plan has an additional targeting system to address
amputation hazards that uses workers’ compensation data to identify employers who have
experienced accidents involving amputations. The State Plan uses the Dodge System, as well
as Emphasis Programs, to target and address hazards in the construction industry.

TOSHA continues to utilize a variety of Special Emphasis Programs (SEPs), some of which
are associated with their strategic goals, and some of which are National Emphasis Programs
(NEPs). TOSHA maintained the following Local Emphasis Programs (LEPs): Trenching and
Excavation, Carbon Monoxide, Workplace Noise, and Fall Protection. They also
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participated in the following NEPs: Amputations, Hexavalent Chromium, Petroleum
Refinery PSM, Combustible Dust, Isocyanates, Nursing and Residential Care Facilities (this
program expired April 5, 2015), and Lead.

Of the 270 construction inspections conducted, 216 were programmed inspections, primarily
under their SEPs for Fall Hazards and Trenching and Excavation, as well as the Dodge
System. These were associated with their strategic goal to reduce construction fatalities
caused by falls each year and to reduce the DART rate in the construction industry each year.
Many programmed construction inspections are partial in scope due to the LEPs for
construction activities. In FY 2015, TOSHA identified 541 fall hazards in construction,
impacting 241 companies.

The following tables outline the total number of violations for programmed activity, as well
as, the in-compliance rate and the percentage of serious, willful, and repeat violations for
construction and general industry.

General Industry TOSHA Construction TOSHA
Programmed Inspections Programmed Inspections
Average Number of 35 Average Number of 27
Violations per Inspection ' Violations per Inspection '
In-Compliance Rate 26.9% In-Compliance Rate 18.5%
% Violations Classified as % Violations Classified
Serious, Repeat, and 53.3 as Serious, Repeat, and 73.4%
Willful Willful

FY 2015-OB-02: Only 34.7% (66.7% - national) of safety violations and 42.3% (49.7%
— national) of health violations for programmed inspections were classified as serious,

repeat, and willful.

Federal Monitoring Plan: The OSHA Area Office will continue to effectively monitor
TOSHA'’s procedures for determining the classification of serious, repeat, and willful
violations associated with programmed inspections.

4) Citations and Penalties

In FY 2015, OIS data provided that the 1,503 inspections conducted resulted in an average of
3.5 violations per non-in-compliance inspection, including 1.6 serious violations per non-in-
compliance safety inspection and 3.7 serious violations per non-in-compliance health
inspection, with 68.1% of the safety violations and 66.1% of the health violations classified
as serious. Even though this is an improvement, this remains an area of concern, not only for
OSHA, but also the State Plan. TOSHA management, including the area supervisors and
section managers, review reports to ensure violations are properly classified. Proper
classification has been and continues to be an area of focus. TOSHA'’s position is that they



issue violations correctly and reclassify and vacate a significantly less number of violations
than the federal program.

TOSHA'’s average current penalty per serious violation in private sector (SAMM 8: 1-250+
workers) was $1,444.32 in FY 2015. The further review level (FRL) is +/-25% of the
national average ($2,002.86), which equals $1,502.14. Penalty levels are at the core of
effective enforcement, and State Plans are, therefore, required to adopt penalty policies and
procedures that are “at least as effective” (ALAE) as those contained in the FOM, which was
revised on October 1, 2015, to include changes to the penalty structure in Chapter 6 — Penalty
and Debt Collection.

Note that with the passage of the Bipartisan Budget Bill on November 2, 2015, OSHA is now
required to raise its maximum penalties in 2016 and to increase according to the consumer
price index each year thereafter. State Plans are required to follow suit. As a result of this
increase in maximum penalties, OSHA will be revising its penalty adjustment factors in
Chapter 6 of the FOM. Following completion of the FOM revision and after State Plans
have the opportunity to adopt the required changes in a timely manner, OSHA will be
moving forward with conducting ALAE analysis of State Plan penalty structures, to include
evaluation of average current penalty per serious violation data.

TOSHA routinely places an emphasis on keeping citation lapse times low. The average
citation lapse times for safety and health are well below those for OSHA. According to the
SAMM Report, in FY 2015, the average lapse time in days from opening conference to
citation issuance is identified below:

Average Lapse Time TOSHA National Average (1
year)
Safety 24.8 42.8
Health 33.8 53.5
Total Average 27.0 44.0

TOSHA has a performance goal to ensure effective service by maintaining average report
turnaround time, or lapse times, within the following targets: less than 35 days for safety
compliance and less than 55 days for health compliance.

Ninety-five case files reviewed included adequate documentation overall to support the
violations with minor exceptions. As with previous FAME evaluations, knowledge was
lacking in many of the case files reviewed. Compliance officers are establishing and
documenting constructive knowledge (with the exercise of reasonable diligence the employer
should have known) rather than actual knowledge in the knowledge section of the Violation
Worksheet Form. However, in many of the files, actual knowledge was evident in hazard
descriptions or other areas of the Violation Worksheet Form and/or narrative. This has not
proven to have a negative impact in supporting the violations. As a matter of fact, the state’s
attorney has never had an issue defending a citation as a result of lack of knowledge.
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Significant case actions and correspondence, both internal and external, such as calls or
correspondence between program managers and supervisors, supervisors and compliance
officers, and TOSHA and the employer, are recorded on a case file diary sheet to
memorialize each particular action or milestone. The use of the case diary has improved;
however, they were used very minimally by some of the compliance officers, supervisors,
and program managers. It has been a long-standing practice to not include inspection field
notes in the inspection files. The field notes are destroyed at the instruction of the state’s
attorney when the compliance officer completes the Violation Worksheet Form. It has been
and remains the state’s contention that information contained in the field notes are transferred
to the Violation Worksheet Form, and the notes are no longer necessary at that point. In
addition, the state’s attorney feels certain information could have a negative impact, and the
state’s attorney can better defend the case if field notes are not included in the file. Field
notes will be included if the TOSHA attorney determines it is in the best interest to include
them. This has never been challenged in litigation, nor has it negatively impacted the state’s
ability to defend a citation.

With the exception of fatality files, many of the case files reviewed did not contain witness or
management statements. Interviews and photographs were referenced in the file, but there
was no documentation, including field notes containing interview notes. Only photographs
and documents that the CSHO includes in the final case file are maintained in the official file
when it is scanned. The compliance officers are required to maintain all inspection
photographs until the case becomes a final order. Narratives contained very detailed
documentation supporting that the safety and health programs were reviewed, and there was
justification for actions related to good faith reductions. In a few cases, the frequency and
duration related to worker exposure was generic (e.g. eight hours per day for five days a
week) and did not agree with the information provided for the hazardous condition.
Managers and supervisors have placed emphasis on accurate frequency and duration
documentation and continue to monitor it during case file reviews. This issue does not
appear to negatively impact the effectiveness of the State Plan’s program. Photographs
supporting the violations are placed in the files, and all inspection photographs are
maintained in the files until they are scanned when the case file is closed. Supervisors
indicated that they do review each case file before citations are issued or prior to closing for
in-compliance cases.

In FY 2015, TOSHA issued five willful violations and 42 repeat violations. All willful
violations are 