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I. Executive Summary

The primary purpose of this report is to assess the Maine Occupational Safety and Health’s
(MEOSH’s) progress in resolving outstanding findings from the FY 2017 Comprehensive Federal
Annual Monitoring Evaluation (FAME) Report.

In each of the past two years, the Occupational Safety and Health Administration (OSHA) has
conducted back-to-back comprehensive case file reviews to assess the State Plan’s performance.
The previous two Comprehensive FAME Reports contained a fair number of recommendations for
improvement, but as the newest State Plan, it is understandable that MEOSH would face a learning
curve.

FY 2018 was a stable year for MEOSH in that there were no staffing changes and no unforeseen
challenges. It was also a year in which MEOSH had some breathing room to address areas cited in
previous FAME Reports where adjustments were needed. For example, the State Plan conducted
training internally on the MEOSH Field Operations Manual (FOM) and also participated in
training provided by OSHA on the OSHA Information System (OIS) and several other issues
discussed in the previous FAME Report, such as severity and probability assessments, violation
classification, and handling complaints, etc.

Thus, the State Plan was able to complete two findings related to enforcement, including one that
pertained to complaints. The remaining seven findings from the previous FAME Report have been
continued because another case file review is needed to assess progress in these areas. MEOSH
also resolved three of the seven observations from last year’s FAME Report, but the remaining
four observations have been continued. Similar to the findings that have been continued, another
case file review is needed to evaluate the State Plan’s progress in these areas.

In FY 2018, OSHA identified some new issues that require further monitoring, and as a result,
there are three new observations in this Follow-up FAME Report. Although some new issues have
come to light, they should not overshadow the fact that MEOSH is determined to perform at the
highest level on all fronts and is on course to achieve this goal within the near future.

II. State Plan Background

In August 2015, MEOSH received initial approval as a developmental State and Local
Government Only State Plan under the Occupational Safety and Health (OSH) Act of 1970. The
Maine Department of Labor implements MEOSH, and the Director of the Department’s Bureau of
Labor Standards is the State Plan designee. The State Plan is headquartered in Augusta and has
two field offices located throughout the state.



Coverage

Approximately 2,400 state and local government employers and nearly 80,700 state and local
government workers are covered by the State Plan. Volunteers under the direction of a state or
local government employer are also covered. The State Plan does not cover federal government
workers, including those employed by the United States Postal Service and civilian workers on
military bases. These workers are covered by OSHA, which also exercises authority over private
sector employers in the state.

Staffing

The MEOSH Director and the program manager are the State Plan’s first-line supervisors.
MEOSH has two safety compliance officers and one health compliance officer, as well as three
safety consultants and one health consultant. The Director of the Bureau of Labor Standards
handles workplace retaliation complaints with assistance from a compliance safety and health
officer (CSHO) and the program manager. Two administrative staff also support the State Plan.

State Plan Standards

MEOSH has adopted OSHA’s occupational safety and health standards. They generally follow
but are not necessarily identical to OSHA’s standards. MEOSH has a unique respiratory
protection standard and video display terminal standard.

Enforcement and Whistleblower Protection Programs

MEOSH conducts workplace inspections. If violations are identified, citations and proposed
assessments of penalties are issued. State and local government employers may contest citations
and proposed penalties before the Board of Occupational Safety and Health. MEOSH’s FOM is
equivalent to OSHA’s FOM, with the following exceptions: MEOSH did not adopt OSHA’s
penalty adjustment factors in Chapter 6, and the State Plan’s informal conference proceedings in
Chapter 7 differ from OSHA’s.

MEOSH enforces Title 26, Chapter 6, §570 of the Maine Revised Statutes (M.R.S.), which
outlines the provisions that an employer cannot discharge or in any manner discriminate against a
worker filing a complaint, testifying, or otherwise acting to exercise rights granted by the M.R.S.
In fulfillment of the developmental steps, MEOSH plans to adopt 29 CFR 1977, Discrimination
Against Employees Under the OSH Act of 1970, in 2019.

Funding

Based on financial close-out forms, MEOSH’s FY 2018 federal funding award was $500,000. In
addition to matching the federal funding award, the State of Maine also contributed $67,191 to the
State Plan’s total funding amount of $1,067,191. Thus, Maine contributed approximately 53
percent of MEOSH’s total funding in FY 2018, which is in keeping with its contribution in past
years.



Successes

In FY 2018, the State Plan continued to provide CSHOs the opportunity to attend the OSHA
Training Institute (OTI) for safety and health technical training. Two of the three CSHOs are
scheduled to complete OSHA’s mandatory training program in FY 2019.

New Issues

None

III. Assessment of State Plan Progress and Performance
A. Data and Methodology

OSHA has established a two-year cycle for the FAME process. This is the follow-up year, and as
such, OSHA did not perform an on-site case file review associated with a Comprehensive FAME
Report. This strategy allows the State Plan to focus on correcting deficiencies identified in the
most recent Comprehensive FAME Report. The analyses and conclusions described in this report
are based on information obtained from a variety of monitoring sources, including:

State Activity Mandated Measures (SAMM) Report (Appendix D)
State OSHA Annual Report (Appendix E)

State Plan Annual Performance Plan

State Plan Grant Application

Quarterly monitoring meetings between OSHA and the State Plan
OIS reports

B. Findings and Observations

The State Plan made progress in addressing the previous nine findings and seven observations
from the FY 2017 Comprehensive FAME Report. Two of the nine findings were completed, and
seven were continued; no new findings have been made in this report. Three of the seven
observations were closed, four were continued, and three new observations have been made. Thus,
this Follow-up FAME Report contains seven findings and seven observations. Appendix A
describes the new and continued findings and recommendations. Appendix B describes
observations subject to continued monitoring and the related federal monitoring plans. Appendix
C describes the status of each FY 2017 finding and recommendation in detail.

FINDINGS (STATUS OF PREVIOUS AND NEW ITEMS)

Completed Findings

Finding FY 2017-01: In FY 2017, MEOSH’s average of 17 days did not meet the negotiated



further review level (FRL), or range of acceptable data, of five work days for SAMM 1a, the
average number of work days to initiate complaint inspections (state formula).

Status: In FY 2018, OSHA conducted training for MEOSH on handling complaint inspections,
and the State Plan focused intensely on meeting the negotiated FRL of five work days. As a result,
MEOSH met the FRL in all but one quarter and ended FY 2018 with an average of 4.20 work
days. This finding has been completed.

Finding FY 2017-04: MEOSH’s ratio of state government inspections to local government
inspections is too low, and the State Plan is focusing its targeting efforts mainly on local
government employers rather than on state government workplaces. In FY 2017, only six (six
percent) of 109 total inspections were conducted at state workplaces, and only one (1.5 percent) of
68 programmed inspections was conducted in state government.

Status: The State Plan focused on increasing the ratio of state government inspections to local
government inspections and also increasing the percentage of programmed inspections conducted
in state government. An OIS Inspection Summary Report shows that MEOSH conducted a total of
112 inspections in FY 2018, and of this total, 26 (23 percent) were conducted in state government
workplaces. This percentage is far greater than the FY 2017 percentage of only six. MEOSH’s
percentage of programmed inspections in state government also increased significantly; the State
Plan conducted 14 programmed inspections at state workplaces, which equals 20 percent of the 70
programmed inspections conducted by MEOSH in FY 2018. This finding has been completed.

Continued Findings

Finding FY 2018-01 (formerly Finding FY 2017-02): In FY 2017, in seven (70 percent) of 10
complaint cases reviewed, MEOSH did not follow the procedures in Chapter 9 of the MEOSH
FOM to notify complainants of the results of the inspection.

Status: In FY 2018, MEOSH’s managers reviewed Chapter 9 with CSHOs to ensure that certified

letters to the complainant are included in the case files. Furthermore, MEOSH managers are using
a case file checklist to ensure that case files include all the required documentation. The corrective
action has been completed, but a case file review is necessary to gather the facts needed to evaluate
progress on this finding. This finding will be a focus of next year’s on-site case file review during

the FY 2019 Comprehensive FAME and is awaiting verification.

Finding FY 2018-02 (formerly Finding FY 2017-03): In each of the two fatality inspections that
MEOSH conducted in FY 2017, the State Plan did not follow the requirements in Chapter 11 of
the MEOSH FOM to contact and involve families of victims.

Status: In March 2018, MEOSH’s managers reviewed the guidance in Chapter 11 of the MEOSH
FOM for contacting and involving victims’ families. MEOSH’s managers are also using a case
file checklist to ensure that case files contain all required documentation. The corrective action has
been completed, but a case file review is necessary to gather the facts needed to evaluate progress
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on this finding. This finding will be a focus of next year’s on-site case file review during the FY
2019 Comprehensive FAME and is awaiting verification.

Finding FY 2018-03 (formerly Finding FY 2017-05): In FY 2017, in 19 (56 percent) of the 34
cases that had citations issued, the CSHO did not properly assess the severity and probability of the
alleged violation.

Status: In FY 2018, MEOSH’s managers reviewed the guidance in Chapter 6 of the FOM on
assessing the severity and probability of the alleged violation. In August 2018, an assistant area
director from OSHA reviewed this assessment process with MEOSH’s staff. The corrective action
has been completed, but a case file review is necessary to gather the facts needed to evaluate
progress on this finding. This finding will be a focus of next year’s on-site case file review during
the FY 2019 Comprehensive FAME and is awaiting verification.

Finding FY 2018-04 (formerly Finding FY 2017-06 and Finding FY 2016-02): In FY 2017, in
17 (50 percent) of 34 inspections that were reviewed for violation classification, there was at least
one violation that was not properly classified as either serious or other-than-serious, and/or there
was not enough documentation to determine if the violation was correctly classified.

Status: In FY 2018, MEOSH’s managers reviewed the guidance in Chapter 4 of the FOM for
properly classifying violations. In August, one of OSHA’s assistant area directors reviewed this
guidance with MEOSH staff. The corrective action has been completed, but a case file review is
necessary to gather the facts needed to evaluate progress on this finding. This finding will be a
focus of next year’s on-site case file review during the FY 2019 Comprehensive FAME and is
awaiting verification.

Finding FY 2018-05 (formerly Finding FY 2017-07 and Finding FY 2016-01): MEOSH did not
follow the guidance in Chapters 4 and 5 of the MEOSH FOM to document violations. In FY 2017,
adequate evidence to support violations was missing in 26 (76 percent) of the 34 cases that had
violations.

Status: In FY 2018, one of OSHA'’s assistant area directors reviewed Chapters 4 and 5 of the
FOM with MEOSH staff and went over how to properly document violations. The corrective
action has been completed, but a case file review is necessary to gather the facts needed to evaluate
progress on this finding. This finding will be a focus of next year’s on-site case file review during
the FY 2019 Comprehensive FAME and is awaiting verification.

Finding FY 2018-06 (formerly Finding FY 2017-08 and Finding FY 2016-04): In FY 2017, in
10 (29 percent) of 34 cases that OSHA reviewed for abatement, the CSHO did not follow the
requirement in Chapter 5 of the MEOSH FOM to assign the shortest interval within which the
employer can reasonably be expected to abate the hazard. In addition, six (18 percent) of the 34



case files did not include the justification for allowing the employer to go beyond 30 days to abate
the violation, as required by Chapter 5 of the MEOSH FOM."

Status: In FY 2018, one of OSHA’s assistant area directors reviewed Chapter 5 of the FOM with
MEOSH staff and went over how to assign appropriate abatement periods. The corrective action
has been completed, but a case file review is necessary to gather the facts needed to evaluate
progress on this finding. This finding will be a focus of next year’s on-site case file review during
the FY 2019 Comprehensive FAME and is awaiting verification.

Finding FY 2018-07 (formerly FY 2017-09): In FY 2017, in seven (21 percent) of 34 cases that
had citations for serious violations, MEOSH dismissed one or more proposed penalties before the
citations were issued to the employer. This practice is not in keeping with MEOSH’s policy which
requires employers to either file a formal appeal or request a penalty discussion in order to receive
a penalty reduction.

Status: MEOSH is following its penalty policy and has discontinued the practice of dismissing one
or more penalties before the citations are issued. The corrective action has been completed, but a
case file review is necessary to gather the facts needed to evaluate progress on this finding. This
finding will be a focus of next year’s on-site case file review during the FY 2019 Comprehensive
FAME and is awaiting verification.

OBSERVATIONS

Closed FY 2017 Observations

Observation FY 2017-OB-01 (formerly Observation FY 2016-OB-01): The first-line
supervisors have not taken any of the mandatory courses for compliance officers or whistleblower
investigators.

Status: The program manager, who is a first-line supervisor, completed Course 1000, Initial
Compliance, and Course 1420, Whistleblower Investigation Fundamentals. In addition, the
program manager completed two technical courses—one related to sawmill and logging operations
and the other pertaining to electrical standards. These technical courses are certainly worthwhile;
however, OSHA strongly encourages the program manager to continue taking initial courses that
are included in the mandatory training program for compliance personnel.? As a relatively new
State Plan, MEOSH still faces a learning curve with regard to the fundamental topics covered in
these courses. This observation is closed.

'on page 5-3, the MEOSH FOM states the following: “Appropriate and consistent abatement dates should be
assigned and documented for abatement periods longer than 30 days. The abatement period shall be the shortest
interval within which the employer can reasonably be expected to correct the violation.”

2 MEOSH has adopted OSHA’s training directive for compliance personnel, which requires each CSHO to complete a
minimum of eight initial courses offered by OTI during the first three years of his or her career as a CSHO.
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Observation FY 2017-OB-03 (formerly Observation FY 2016-OB-02): The new health CSHO
did not perform health sampling in FY 2017.

Status: The health CSHO began working for the State Plan in April 2017 and spent the remainder
of that year taking mandatory training courses and accompanying the other CSHOs on inspections
to learn the duties of a compliance officer. According to the manager, this CSHO conducted only
a few inspections independently in FY 2017. However, in FY 2018, the health CSHO was up and
running in terms of conducting inspections and performing health sampling; an OIS Scan
Summary Report indicates that the health CSHO conducted several sampling exposure
assessments for noise, lead, and carbon monoxide. This observation is closed.

Observation FY 2017-OB-06 (formerly Observation FY 2016-OB-05): Chapter 7 of the
MEOSH FOM does not accurately reflect the procedures that MEOSH follows with regard to
informal conferences.

Status: MEOSH revised Chapter 7 of the MEOSH FOM so that it accurately reflects the
procedures that the State Plan follows with respect to informal conferences, and in June 2018,
OSHA formally accepted these revisions. This observation is closed.

Continued FY 2017 Observations

Observation FY 2018-OB-01 (formerly Observation FY 2017-OB-02): Other than the SAMM
Report, MEOSH did not run OIS reports to ensure proper monitoring of case files and program
activities in the area of enforcement.

Status: An on-site meeting with the State Plan managers is necessary to evaluate the extent to
which they are using OIS reports to monitor program performance. This observation will be a
focus of next year’s on-site case file review during the FY 2019 Comprehensive FAME and will
be continued.

Observation FY 2018-OB-02 (formerly Observation FY 2017-OB-04 and Observation FY
2016-0OB-05): In FY 2017, in 34 cases where the CSHO indicated that worker interviews were
held, OSHA determined that 10 (29 percent) did not contain notes or documentation of the
interview.

Status: A case file review is necessary to gather the facts needed to evaluate performance in
relation to this observation. This observation will be a focus of next year’s on-site case file review
during the FY 2019 Comprehensive FAME and will be continued.

Observation FY 2018-OB-03 (formerly Observation FY 2017-OB-05 and Observation FY
2016-OB-04): In FY 2017, in six (26 percent) of the 23 inspections where the union was at the
workplace, the CSHO did not document whether union representatives were given the opportunity
to participate in all phases of the inspection.



Status: A case file review is necessary to gather the facts needed to evaluate performance in
relation to this observation. This observation will be a focus of next year’s on-site case file review
during the FY 2019 Comprehensive FAME and will be continued.

Observation FY 2018-OB-04 (formerly Observation FY 2017-OB-07 and Observation FY
2016-OB-06): MEOSH has not formally established key processes for handling retaliation cases,
such as complaints, appeals, and settlements that are prescribed by the Whistleblower
Investigations Manual. Also, the State Plan’s website contains little information on workers’
rights under Maine’s anti-retaliation statutes.

Status: MEOSH has been unclear regarding the steps that it needs to take to establish its
workplace retaliation program. Therefore, OSHA has informed the State Plan that it must provide
OSHA with written descriptions of the key elements of its workplace retaliation program (e.g.,
complaints, appeals, settlements, contested cases, and Freedom of Information Act policies, etc.)
and compare them to the policies and procedures in OSHA’s Whistleblower Investigations
Manual. MEOSH must also include descriptions and links to these procedures on the MEOSH
website, along with a link to instructions for filing a workplace retaliation complaint. This
observation will be continued.

New FY 2018 Observations

Observation FY 2018-OB-05: The State Plan’s average of 17 work days did not meet the
negotiated FRL of one work day for SAMM 2a, average number of work days to initiate complaint
investigations (state formula).

Federal Monitoring Plan: On a quarterly basis, OSHA will monitor MEOSH’s performance on
SAMM 2a to ensure that the FRL of one work day is met.

Discussion: SAMM 2a (state formula) calculates the number of work days from the date MEOSH
receives the complaint to the date the State Plan initiates the investigation by notifying the
employer of the complaint. This SAMM pertains only to complaints that are handled as
“phone/fax investigations” and have no related inspection.® In FY 2018, MEOSH reached out to
OSHA for guidance on this matter. In response, OSHA provided training to MEOSH on the
complaint investigation procedures in Chapter 9 of the MEOSH FOM. OSHA will monitor this
situation as an observation rather than a finding because MEOSH has already begun implementing
new procedures for handling complaint investigations based on OSHA’s training.

3 For low priority hazards, with permission of a complainant, MEOSH may telephone the employer to describe safety
and health concerns, following up with a fax providing details on alleged safety and health hazards. The employer
must respond in writing within five working days, identifying any problems found and noting corrective actions taken
or planned. If the response is adequate and the complainant is satisfied with the response, MEOSH generally will not
conduct an on-site inspection.



Observation FY 2018-OB-06: MEOSH did not meet deadlines for completion of the remainder of
its developmental plan, which entails adoption of three of OSHA’s rules: 29 CFR 1908,
Consultation Agreements; 29 CFR 1905, Rules of Practice; and 29 CFR 1977, Discrimination
Against Employees Under the OSH Act of 1970.

Federal Monitoring Plan: On a quarterly basis, OSHA will monitor MEOSH’s progress in
completing adoption of these rules.

Discussion: In FY 2018, MEOSH faced delays in rulemaking at the state level that lasted several
months and were beyond the State Plan’s control. Realizing that it would not be able to meet the
original deadline of August 5, 2018, for completion of its developmental plan, MEOSH requested
that OSHA extend the deadline to March 7, 2019. OSHA agreed to the extension, but the State
Plan also missed that deadline due to ongoing delays. These delays have finally run their course,
and MEOSH has resumed the rulemaking process. OSHA has approved MEOSH’s request to
extend the deadline to complete adoption of these three rules to June 6, 2019, and will monitor this
situation as an observation.

Observation FY 2018-OB-07: MEOSH does not have access to OSHA’s WebIMIS, the online
database that stores information related to workplace retaliation investigations.

Federal Monitoring Plan: On a quarterly basis, OSHA will monitor MEOSH’s progress in
gaining access to WebIMIS and learning how to use the system.

Discussion: Although OSHA has urged MEOSH to set up a WebIMIS user account and provided
information on how to do so, the State Plan has been reluctant to move forward with WebIMIS
because it receives very few workplace retaliation complaints. For example, MEOSH has only

handled one workplace retaliation complaint since it became an OSHA-approved State Plan in
2015.

Nonetheless, MEOSH must begin using WebIMIS not only to store key information related to its
workplace retaliation cases, but also because SAMMSs 14, 15, and 16 pull data from WebIMIS (as
discussed later in this report). Because the State Plan does not enter workplace retaliation data in
WebIMIS, these SAMMs contain no data for MEOSH.

C. State Activity Mandated Measures (SAMM) Highlights

Each SAMM has an agreed upon FRL which can be either a single number or a range of numbers
above and below the national average. State Plan SAMM data that falls outside the FRL triggers a
closer look at the underlying performance of the mandatory activity. Appendix D presents the
State Plan’s FY 2018 SAMM Report and includes the FRLs for each measure. The State Plan was
outside the FRL on the following SAMMs:



SAMM 5 - Average number of violations per inspection with violations by violation type

Discussion of State Plan data and FRL: MEOSH’s FY 2018 average of 1.74 was within the FRL
range of 0.78 to 2.18 for serious, willful, repeat, unclassified (SWRU) violations. For other-than-
serious (OTS) violations, the State Plan’s average of 2.00 was outside (above) the FRL range of
1.46to 1.18. In FY 2017, MEOSH’s SWRU average of 8.25 was outside (above) the FRL range
of 1.46 to 2.20, and the State Plan’s average of 0.52 for OTS was outside (below) the FRL range of
0.79 to 1.19.

Explanation: In FY 2018, MEOSH’s average for OTS increased to the point where it was outside
(above) the FRL range, but OSHA is not concerned with this result. If the State Plan’s average for
SWRU were below the acceptable range, then having a high average for OTS would indicate that
the State Plan does not target high-hazard employers and/or classifies some serious violations as
OTS. However, MEOSH’s FY 2018 average for SWRU is squarely within the acceptable range.
Therefore, it appears that MEOSH targets the most hazardous workplaces for inspections and that
the CSHOs cite a fair number of both SWRU and OTS violations when conducting inspections.

SAMM 7 — Inspections

Discussion of State Plan data and FRL: In FY 2018, the FRL for safety inspections was from 95 to
105 inspections, and the FRL range for health inspections was from 23.75 to 26.25 inspections.
MEOSH’s total of 73 safety inspections was substantially outside (below) the acceptable range,
and the State Plan’s total of 34 health inspections was outside (above) the FRL range. In FY 2017,
MEOSH conducted 98 safety inspections, which met the FRL range of 95 to 105 inspections.

With regard to health, the State Plan conducted only nine health inspections, which was far outside
(below) the FRL range of 23.75 to 26.25 inspections in FY 2017.

Explanation: As discussed earlier, the health CSHO has become more familiar with his duties and
is now conducting inspections. Thus, the State Plan exceeded the FY 2018 goal of 25 health
inspections. However, time devoted to training in FY 2018 made it difficult for MEOSH to meet
the goal of 100 safety inspections. As noted earlier, the program manager spent time away from
his regular duties taking courses offered by OTI, and MEOSH diverted a few weeks from
inspection activity to on-site training provided by OSHA.

Going forward, MEOSH should meet the goal for inspections since the two safety CSHOs are
nearing completion of the mandatory eight-course training program for compliance personnel.
Therefore, OSHA is not concerned with MEOSH’s performance with regard to safety inspections
for SAMM 7.

SAMM 9 — Percent in-compliance

Discussion of State Plan data and FRL: The FRL range for percent in-compliance for safety
inspections was from 23.92 percent to 35.88 percent. MEOSH’s percent in-compliance for safety
was 21.13 percent, which was a bit outside (below) the FRL range. For health inspections, the
FRL range was from 28.88 percent to 43.32 percent. MEOSH’s percent in-compliance for health
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was only 12.50 percent which was substantially lower than the FRL. In FY 2017, MEOSH’s
results for safety and health were even further outside (below) their respective FRL ranges. The
State Plan’s percent in-compliance of 12.37 did not meet the FRL range of 23.62 percent to 35.44
percent for safety inspections; and for health, MEOSH’s percent in-compliance of 11.11 was far
below the FRL range of 28.62 percent to 42.94 percent.

Explanation: Having a low percent in-compliance is generally regarded as positive outcome
because it indicates that the CSHO is finding violations that could lead to employee injury or
illness. OSHA is not concerned that MEOSH’s FY 2018 result for safety was a bit below the FRL.
However, the fact that MEOSH’s FY 2018 percent in-compliance for health was substantially
below the FRL range would indicate that the CSHO cites a high number of violations without
taking the time to sufficiently document them in the case file. As noted earlier, OSHA identified
several inspections in the FY 2017 FAME Report where the CSHO did not provide adequate
documentation to support the violations cited. OSHA will continue to monitor this situation under
Finding FY 2018-05.

SAMM 11 - Average lapse time

Discussion of State Plan data and FRL: In FY 2018, MEOSH’s average lapse time (SAMM 11)
was 29.04 days, which was outside (below) the FRL range of 45.25 days to 68.87 days.

Explanation: MEOSH’s low average lapse time for health may indicate that the State Plan issues
citations in a relatively short period of time. However, a low average lapse time may also be the
result of MEOSH not sufficiently documenting violations since ensuring that violations are
properly documented is often time-consuming and may increase lapse time. Similar to SAMM 9,
OSHA will also monitor MEOSH’s performance on SAMM 11 under Finding FY 2018-05.

SAMM 12 - Percent penalty retained

Discussion of State Plan data and FRL: For FY 2018, the FRL range for SAMM 12 was 56.79
percent to 76.83 percent. MEOSH’s FY 2018 percent penalty retained was 20.99 percent, which
was significantly outside (below) the FRL range. In FY 2017, MEOSH’s percent penalty retained
of 28.94 percent was higher, but it was still outside (below) the FRL range of 57.32 percent to
77.56 percent.

Explanation: Based on MEOSH’s penalty policy, the State Plan typically reduces the original
penalty amount by 90 percent if the employer certifies abatement in a timely manner. OSHA is
not concerned with MEOSH’s performance on this SAMM because the State Plan’s percent of
20.99 is in keeping with its own policy. Also, there is no requirement that State and Local
Government State Plans issue monetary penalties; thus, OSHA affords them more flexibility with
regard to penalty retention.
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SAMM 14 - Percent of 11(c) investigations completed within 90 days

Discussion of State Plan data and FRL: The FRL of 100 percent is fixed for all State Plans. In FY
2018, MEOSH’s percent was zero. MEOSH’s percent was also zero in FY 2017.

Explanation: As mentioned earlier, the data in SAMMs 14, 15, and 16 was pulled from the State
Plan WebIMIS report run on November 13, 2018, as part of OSHA’s official end-of-year data run.
MEOSH?’s result for this SAMM has consistently been zero because the State Plan does not enter
data on its workplace retaliation cases into WebIMIS.

SAMM 15 - Percent of 11(c) complaints that are meritorious

Discussion of State Plan data and FRL: The FRL range for SAMM 15 was from 19.20 percent to
28.80 percent in FY 2018. In both FY 2017 and in FY 2018, MEOSH’s percent of 11(c)
complaints that were meritorious was zero.

Explanation: MEOSH’s result for this SAMM was zero because MEOSH does not enter data on its
workplace retaliation cases into WebIMIS.

SAMM 16 — Average number of calendar days to complete an 11(c) investigation

Discussion of State Plan data and FRL: The FRL of 90 calendar days is fixed for all State Plans.
In both FY 2017 and in FY 2018, MEOSH’s average was zero days.

Explanation: MEOSH’s result for this SAMM was zero because MEOSH does not enter data on its
workplace retaliation cases into WebIMIS.
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FY 2018-#

Appendix A - New and Continued Findings and Recommendations
FY 2018 MEOSH Follow-up FAME Report

Finding

Recommendation

FY 2017-# or
FY 2017-OB-#

In FY 2017, in seven (70 percent) of 10 Follow the guidance in Chapter 9 of the FY 2017-02

FY 2018-01 | complaint cases reviewed, MEOSH did not MEOSH FOM to send a letter to the
follow the procedures in Chapter 9 of the complainant. Ensure that a copy of the letter or
MEOSH FOM to notify complainants of the documentation that the letter was sent (such as
results of the inspection. a notation on the case file diary sheet) is in the

case file. Corrective action complete; awaiting
verification.

FY 2018-02 | In each of the two fatality inspections that Follow the guidance in Chapter 11 of the FY 2017-03

MEOSH conducted in FY 2017, the State Plan | MEOSH FOM to contact and involve victims’
did not follow the requirements in Chapter 11 | families. Corrective action complete; awaiting
of the MEOSH FOM to contact and involve verification.

families of victims.

FY 2018-03 | In FY 2017, in 19 (56 percent) of the 34 cases | Follow the guidance in Chapter 6 of the FY 2017-05
that had citations issued, the CSHO did not MEOSH FOM to assess the severity and
properly assess the severity and probability of | probability of the alleged violation. Corrective
the alleged violation. action complete; awaiting verification.

FY 2018-04 | In FY 2017, in 17 (50 percent) of 34 Follow the guidance in Chapter 4 of the FY 2017-06
inspections that were reviewed for violation MEOSH FOM to classify serious and other- FY 2016-02
classification, there was at least one violation | than-serious violations. Corrective action
that was not properly classified as either complete; awaiting verification.
serious or other-than-serious, and/or there was
not enough documentation to determine if the
violation was correctly classified.

FY 2018-05 | MEOSH did not follow the guidance in Follow the guidance in Chapters 4 and 5 of the FY 2017-07
Chapters 4 and 5 of the MEOSH FOM to MEOSH FOM to document violations. FY 2016-01
document violations. Adequate evidence to Corrective action complete; awaiting
support violations was missing in 26 (76 verification.
percent) of the 34 cases that had violations.

FY 2018-06 | In 10 (29 percent) of 34 cases that OSHA Follow the guidance in Chapter 5 of the FY 2017-08
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reviewed for abatement in FY 2017, the MEOSH FOM to assign the shortest timeframe FY 2016-04
CSHO did not follow the requirement in within which the employer can reasonably be

Chapter 5 of the MEOSH FOM to assign the | expected to abate the hazard. In instances

shortest interval within which the employer where the employer is allowed to exceed 30

can reasonably be expected to abate the days, provide justification in the case file.

hazard. In addition, six (18 percent) of the 34 | Corrective action complete; awaiting
case files did not include the justification for | verification.

allowing the employer to go beyond 30 days
to abate the violation, as required by Chapter 5

of the MEOSH FOM.
FY 2018-07 | In FY 2017, in seven (21 percent) of 34 cases | MEOSH should follow its penalty policy which FY 2017-09
that had citations for serious violations, requires employers to either file a formal
MEOSH dismissed one or more proposed appeal or request a penalty conference in order
penalties before the citations were issued to to receive a penalty reduction. Corrective

the employer. This practice is not in keeping action complete; awaiting verification.
with MEOSH’s policy for granting penalty
reductions.

Observation # Observation# Current
FY 2018-OB-# FY 2017-OB-# or Observation Federal Monitoring Plan Status
FY 2017-#
FY 2018-OB-01 | FY 2017-OB-02 | Other than the SAMM Report, MEOSH did not OSHA will train the MEOSH program Continued
run OIS reports to ensure proper monitoring of manager on running OIS reports to monitor
case files and program activities in the area of performance in the area of enforcement. On
enforcement. a quarterly basis, OSHA will discuss the
manager’s progress in running and
reviewing these reports.
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FY 2018-OB-02 | FY 2017-OB-04 | In FY 2017, in 34 cases where the CSHO On a quarterly basis, OSHA will meet with Continued
FY 2016-OB-05 | indicated that worker interviews were held, the managers to discuss the need to
OSHA determined that 10 (29 percent) did not document worker interviews.
contain notes or documentation of the interview.
FY 2018-OB-03 | FY 2017-OB-05 | In FY 2017, in six (26 percent) of the 23 On a quarterly basis, OSHA will meet with Continued
FY 2016-OB-04 | inspections where the union was at the the managers to discuss the need for
workplace, the CSHO did not document whether | CSHOs to document whether union
union representatives were given the opportunity | representatives were given the opportunity
to participate in all phases of the inspection. to participate in all phases of the inspection.
FY 2018-OB-04 | FY 2017-OB-07 | MEOSH has not formally established key On a quarterly basis, OSHA will monitor Continued
FY 2016-OB-06 | processes for handling retaliation cases, such as MEOSH’s progress in providing OSHA
complaints, appeals, and settlements that are with written descriptions of the key
prescribed by the Whistleblower Investigations elements of its workplace retaliation
Manual. Also, the State Plan’s website contains | program (e.g., appeals, complaints,
little information on workers’ rights under settlements, and Freedom of Information
Maine’s anti-retaliation statutes. Act policies, etc.) and compare them to the
policies and procedures in OSHA’s
Whistleblower Investigations Manual.
OSHA will also monitor MEOSH’s
progress in updating its website to include
these written procedures, along with a link
to instructions for filing a workplace
retaliation complaint.
FY 2018-OB-05 The State Plan’s average of 17 work days did not | On a quarterly basis, OSHA will monitor New
meet the negotiated FRL of one work day for MEOSH’s performance on SAMM 2a to
SAMM 2a, average number of work days to ensure that the FRL of one day is met.
initiate complaint investigations (state formula).
FY 2018-OB-06 MEOSH did not meet deadlines for completion of | On a quarterly basis, OSHA will monitor New

its developmental plan, which entails adoption of
three of OSHA’s rules: 29 CFR 1908,
Consultation Agreements; 29 CFR 1905, Rules of
Practice; and 29 CFR 1977, Discrimination

MEOSH’s progress in completing adoption
of these standards.
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Against Employees Under the OSH Act of 1970.

FY 2018-OB-07 MEOSH does not have access to OSHA’s On a quarterly basis, OSHA will monitor New
WebIMIS, the online database that stores MEOSH?’s progress in gaining access to
information related to workplace retaliation WebIMIS and learning how to use the
investigations. system.
FY 2017-OB-01 | The first-line supervisors have not taken any of Closed
FY 2016-OB-01 | the mandatory courses for compliance officers or
whistleblower investigators.
FY 2017-OB-03 | The new health CSHO did not perform health Closed
FY 2016-OB-02 | sampling in FY 2017.
FY 2017-OB-06, | Chapter 7 of the MEOSH FOM does not Closed

FY 2016-OB-05

accurately reflect the procedures that MEOSH

follows with regard to informal conferences.
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FY 2018 MEOSH Follow-up FAME Report

Finding

Recommendation

State Plan Corrective Action

Completion

Current Status
and Date

FY 2017-01 | MEOSH’s average Implement MEOSH’s managers have met with
of 17 days did not procedures to meet | staff to emphasize the need to initiate
meet the negotiated | the negotiated FRL | complaint inspections as quickly as
FRL of five work of five days. possible so that the negotiated FRL for
days for SAMM la, SAMM la is met. MEQSH’S September 30, Completed
average number of managers have also reviewed the 2018 September 30, 2018
work days to initiate guidance in Chapter 9 of the MEOSH ’
complaint FOM for initiating complaint
inspections (state inspections. In FY 2018, MEOSH’s
formula). average of 4.20 work days met the
FRL of 5 work days.
FY 2017-02 | In seven (70 percent) | Follow the guidance | In March 2018, MEOSH’s managers
of 10 complaint in Chapter 9 of the reviewed Chapter 9 with CSHOs to
cases reviewed, MEOSH FOM to ensure that certified letters to the
MEOSH did not send a letter to the complainant are contained in the case
follow the complainant. Ensure | files. Furthermore, MEOSH’s
procedures in that a copy of the managers are using a case file Awaiting verification
Chapter 9 of the letter or checklist to ensure that case files March 26, 2018 Decem%ber 12018
MEOSH FOM to documentation that | contain all required documentation. ’
notify complainants | the letter was sent
of the results of the | (such a notation on
inspection. the case file diary
sheet) is in the case
file.
FY 2017-03 | In each of the two Follow the guidance | In March 2018, MEOSH’s managers

fatality inspections
MEOSH conducted

in Chapter 11 of the
MEOSH FOM to

reviewed the guidance in Chapter 11
of the MEOSH FOM for contacting

March 26, 2018

Awaiting verification
December 1, 2018
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in FY 2017,
MEOSH did not
follow the
requirements in
Chapter 11 of the
MEOSH FOM to
contact and involve
families of victims.

contact and involve
victims’ families.

and involving victims’ families.
MEOSH’s managers are also using a
case file checklist to ensure that case
files contain all required
documentation.

FY 2017-
04

MEOSH’s ratio of
state government
inspections to local
government
inspections is too
low, and the State
Plan is focusing its
targeting efforts
mainly on local
government
employers rather
than on state
government
workplaces. In FY
2017, only six (six
percent) of 109 total
inspections were
conducted at state
workplaces, and
only one (1.5
percent) of 68
programmed

Increase the number
of inspections in
state government so
that the number of
inspections at state
workplaces is not
disproportionately
lower than the
number of
inspections in local
government.
Likewise, increase
the number of
programmed
inspections in state
government.

MEOSH’s managers have increased
the number of programmed
inspections in state government so that
the total number of inspections in state
workplaces is not disproportionately
lower than in local government. An
OIS Inspection Summary Report
shows that MEOSH conducted a total
of 112 inspections in FY 2018, and of
this total, 26 (23 percent) were
conducted in state government
workplaces. This percentage is far
greater than the FY 2017 percentage
of only six. MEOSH’s percentage of
programmed inspections in state
government also increased
significantly; the State Plan conducted
14 programmed inspections at state
workplaces, which equals 20 percent
of the 70 programmed inspections
conducted by MEOSH in FY 2018.

September 30,
2018

Completed
September 30, 2018
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inspections was
conducted in state

government.
FY 2017-05 [ In 19 (56 percent) of | Follow the guidance | In March 2018, MEOSH’s managers
the 34 cases that had | in Chapter 6 of the reviewed the guidance in Chapter 6 of
citations issued, the | MEOSH FOM to MEOSH’s FOM for assessing the August 30
CSHO did not assess the severity severity and probability of the alleged §018 ’ Awaiting verification
properly assess the and probability of violation. In August 2018, an December 1, 2018
severity and the alleged violation. | assistant area director from OSHA
probability of the reviewed probability and severity
alleged violation. assessments with MEOSH’s staff.
FY 2017-06 | In 17 of 34 Follow the guidance | In March 2018, MEOSH’s managers
inspections (50 in Chapter 4 of the reviewed the guidance in Chapter 4 of
percent) that were MEOSH FOM to MEOSH’s FOM for properly
reviewed for classify serious and | classifying violations. In August
violation other-than-serious 2018, an assistant area director from
classification, the violations. OSHA reviewed the FOM guidance
case contained at for violation classification with
least one violation in MEOSH’s staff.
which the CSHO (.jld August 30, Awaiting verification
not properly classify 2018 December 1, 2018

the violation as
either serious or
other-than-serious,
and/or there was not
enough
documentation to
determine whether or
not the violation was
correctly classified.
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FY 2017-07 [ MEOSH did not Follow the guidance | In March 2018, MEOSH’s managers
follow the guidance | in Chapters4 and 5 | reviewed the guidance in Chapters 4
in Chapters 4 and 5 | of the MEOSH FOM | and 5 of MEOSH’s FOM for properly
of the MEOSH FOM | to document documenting violations. In August
to document violations. 2018, an assistant area director from August 30
violations. OSHA reviewed violation 2018 ’ Awaiting verification
Adequate evidence documentation with MEOSH’s staff. December 1, 2018
to support violations
was missing in 26
(76 percent) of the
34 cases that had
violations.
FY 2017-08 [ In 10 (29 percent) of | Follow the guidance | In March 2018, MEOSH’s managers
34 cases that OSHA | in Chapter 5 of the reviewed the guidance in Chapter 5 of
reviewed for MEOSH FOM to MEOSH’s FOM for assigning
abatement, the assign the shortest appropriate abatement periods. In
CSHO did not timeframe within August 2018, an assistant area director
follow the which the employer | from OSHA reviewed abatement
requirement in can reasonably be periods with MEOSH’s staff.
Chapter 5 of the expected to abate the August 30
MEOSH FOM to hazard. In instances ?%018 ’ Awaiting verification

assign the shortest
interval within
which the employer
can reasonably be
expected to abate the
hazard. In addition,
six (18 percent) of
the 34 case files did
not include t