
 
  

 
 

 
 
 
 
 

 

 
 

 
 
 
 
     
 
 

 
 

 

 

  

 
 
    

 
  
 
 

  
 

 

443 Lafayette Road N. 
St. Paul, Minnesota 55155 
www.dli.mn.gov 

(651) 284-5005 
1-800-DIAL-DLI 

TTY: (651) 297-4198 

October 27, 2010 

Michael G. Connors, Regional Administrator 
U. S. Department of Labor 
Occupational Safety and Health Administration 
230 S. Dearborn St., Room 3244 

/Signed/

Chicago, IL  60604 

Dear Mr. Connors: 

RE: 	Minnesota’s Formal Response to the FY 2009 Enhanced FAME (EFAME) Report and  
    Comments on Annual FAME review of State OSHA Annual Report (SOAR) 

I am pleased to submit MNOSHA’s Formal Response to the findings and recommendations resulting from 
the Minnesota FY 2009 Enhanced FAME report.  I was pleased to notice all the findings were related to 
paperwork and would not affect the safety and health of Minnesota workers.   

Each of the 11 items has been resolved.  

This response also includes MNOSHA’s comments on the annual FAME review of Minnesota’s State 
OSHA Annual Report (SOAR).    

I appreciate the numerous positive comments contained within the report. It is apparent our MNOSHA 
staff performs at a high level, which has resulted in safer workplaces in Minnesota. 

Sincerely, 

Steve Sviggum 
Commissioner 

Att. 
cc:		 Steven F. Witt, USDOL 

Barbara Bryant, USDOL 
M. Hysell, Area Director, USDOL 
J. Krueger, Director, MNOSHA 

This information can be provided to you in alternative formats (Braille, large print or audio).
	
An Equal Opportunity Employer
	



 

 

 

 

 
 

 
 

 

 

 

 

  

 
 
 
  

  

 

 
 

Minnesota Department of Labor and Industry 
Minnesota OSHA (MNOSHA) 

October 27, 2010 

Minnesota OSHA’s 

Formal Response 


to 

FFY 2009 Baseline Special Evaluation Report 


(Enhanced Federal Annual Monitoring and Evaluation report – EFAME) 

Minnesota OSHA (MNOSHA) general remarks: 

MNOSHA management and staff are proud of its program.   

The MNOSHA program strives to conduct fair inspections, reach reasonable conclusions and prepare 
well-documented case files. The MNOSHA program is efficient in assigning cases, completing and 
reviewing cases and resolving disputed cases. MNOSHA responded to employee complaints in 3.2 
days, far exceeding the agreed-upon goal of 9.0 days. When violations are found, MNOSHA 
completes its report and issues citations on average of three weeks sooner than federal OSHA, i.e., 
23 days versus 44 days for safety inspections and 33 versus 57 days for health inspections. When 
employers appeal citations, MNOSHA resolves the cases an average of three months sooner than 
federal OSHA (139 days versus 246 days).   

Throughout the program’s 37-year history, MNOSHA has established an effective and cooperative 
relationship with its Area and Regional monitors. MNOSHA is proud of this relationship and continues 
to support a cooperative process, i.e., regular contact with the Area Director and quarterly monitoring 
meetings.  The Area Director is on the agenda for all quarterly MNOSHA Advisory Council meetings.  
Additionally, MNOSHA was the lead agency during the I-35W bridge removal and federal OSHA 
cooperated fully with the program during that extensive project. MNOSHA program staff operates in a 
proactive, self-directed manner to fulfill program reporting obligations. As stated in the report on page 
35, MNOSHA has responded timely to all federal program changes and has subsequently submitted 
to federal OSHA all changes or plan supplements to the MNOSHA program for federal approval as 
set forth in 29 CFR 1953.6. This includes legislative changes, internal policy updates, standards 
adoption notices and manual changes. All MNOSHA policies, standards and manuals referenced in 
this report have been previously approved by federal OSHA. 

MNOSHA has reviewed federal OSHA’s recommendations and takes this opportunity to respond to 
the EFAME Report. To assure the conclusions are accurate and fair, MNOSHA analyzed data and 
formulated responses to provide information that was absent from the report which supports and 
explains MNOSHA’s position and application of MNOSHA policies and program elements.  All 
recommendations have been resolved accordingly. 

Part 1: 

MNOSHA’s formal response to findings and recommendations

[Ref. FFY 2009 EFAME, D. findings and recommendations, pp. 7-8] 


1. 	 Finding: 18% of non-formal complaint responses [from employers] were classified as ‘accurate’ 
without sufficient information provided by the employer to show that abatement of the alleged 
hazard has occurred or that no hazard existed.  

MNOSHA requirement: ADM 3.16 Administrative Procedures for Handling Complaints and 
Information Requests section V.A. ‘an adequate response to a non-formal complaint is one in 
which the employer provides sufficient information to show that abatement of the alleged hazard 
has occurred or the lack of any hazard’. 
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Minnesota Department of Labor and Industry 
Minnesota OSHA (MNOSHA) 

October 27, 2010 
Status: Contrary to MNOSHA requirements. 

Recommendation:  Ensure an adequate response to a non-formal complaint is received by 
MNOSHA in which the employer provides sufficient information to show abatement of the alleged 
hazard has occurred or the lack of any hazard. 

MNOSHA Response:  MNOSHA examined its documentation requirements. The employer’s 
responses have been considered an abatement certification, i.e., a signed notice that corrective 
actions have been completed or the necessary investigation has occurred. In most cases, the 
alleged hazards are of a non-serious nature and further documentation is not sought. In other 
cases, a follow-up call is made with the employer and staff may have omitted to note this in the 
file. The complainant is advised that the employer’s response to the alleged hazards must be 
posted in the workplace.   

MNOSHA Action/Status: 
Item resolved.  MNOSHA reviewed ADM 3.16, Complaint Handling, and updated the directive to 
require abatement documentation on complaint items where potential high gravity serious 
hazards are alleged. The directive will be forwarded to federal OSHA in a plan supplement.  

2. 	 Finding:  For fatality investigations, the form OSHA-170 (Accident Investigation Summary) was 
not filled out in adequate detail.  

MNOSHA requirement: MOOSE Manual ‘Investigation Description (Abstract). Provide a brief 
description of the event. The purpose of this summary is to provide readers (including those 
outside of MNOSHA) with a general idea of what happened.’ 

OSHA requirement: Fatality/Catastrophe Investigation Procedures CPL 02-00-137 section V.A.1 
‘states are required to complete the OSHA- 170 (see paragraph XVI.B) only for fatalities, this is 
OSHA’s means for counting fatalities investigated’ And section XVI.B.2 ‘The OSHA-170 narrative 
should not be a copy of the summary provided on the OSHA-36 pre-investigation form. The 
OSHA-170 narrative must comprehensively describe the characteristics of the worksite; the 
employer and its relationship with other employers, if relevant; the employee task/activity being 
performed; the related equipment used; and other pertinent information in enough detail to 
provide a third party reader of the narrative with a mental picture of the fatal incident and the 
factual circumstances surrounding the event.’ 

Status: MNOSHA requirements are contrary to Federal OSHA requirements. 

Recommendation:  Ensure that the OSHA-170 narrative contains enough detail to provide a 
third party reader of the narrative with a mental picture of the fatal incident and the factual 
circumstances surrounding the event. 

MNOSHA Response:  Federal OSHA requires that the OSHA-170 be submitted and saved as 
final as soon as MNOSHA becomes aware of a workplace fatality and determines that it is within 
its jurisdiction, even if most of the data fields are left blank. Often, the information that the OSHI 
has gathered at this time is not complete. MNOSHA enters the fatal incident details in the 
inspection file. MNOSHA uses the OSHA-1AC, Narrative, particularly Section F, Summary of 
Complaint, Referral, Accident or Followup Findings to document the details of the fatal incident 
and the factual circumstances surrounding the event. MNOSHA’s MOOSE system allows users to 
access the incident details by simply opening the file and reading the narrative. Entering identical 
data into the 170 is redundant. However, MNOSHA will revise its MOOSE Manual to specify that 
the OSHA-170 narrative be updated later in the investigation and that it contain enough detail to 
provide a third party reader of the narrative with a mental picture of the fatal incident and the 
factual circumstances surrounding the event.   
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Minnesota Department of Labor and Industry 
Minnesota OSHA (MNOSHA) 

October 27, 2010 
MNOSHA Action/Status: 
Item resolved.  For every fatality case MNOSHA supervisors complete a Significant Activity 
Report prior to issuance of citations (or closing of the file if no citations are issued). This report 
includes a description of the event and a summary of the investigation findings. In response to the 
audit findings, MNOSHA supervisors were instructed to update the OSHA-170 form when they 
prepare the Significant Activity Report.  

3. 	 Finding:  Data initiative inspections were conducted without information contained in the file to 
explain the compliance officer’s discussions on site as it pertained to the injury and illness 
information reviewed during inspections, including information showing the compliance officer’s 
evaluation of the company’s OSHA 300 logs.   

MNOSHA requirement: MNOSHA Field Compliance Manual chapter III section F.c.1. ‘Copy the 
300 Log summary totals for each of the preceding three calendar years.  Discuss the company’s 
lost workday injury rate (LWDIR) and significant injuries and illnesses with opening conference 
attendees to determine if there are specific work areas to be included in the inspection.’ 

OSHA requirement: FIRM CPL 2.103 Chapter III Section B.1.a:  ‘The OSHA 1-A Form, or its 
equivalent, shall be used to record information relative to the following at a minimum’ – ‘Comment 
on S&H program to the extent necessary, based on CSHO’s professional judgment, including 
penalty reduction justifications for good faith.’ 

Status: Contrary to MNOSHA and contrary to Federal OSHA requirements. 

Recommendation:  Ensure that compliance officer’s discuss the company’s LWDIR to determine 
if there are specific work areas to be included in the inspection and document the evaluation as it 
relates to the on-site activity. 

MNOSHA Response:  MNOSHA disagrees. Each year MNOSHA uses Data Initiative Safety 
Inspections as a priority. MNOSHA completes all of its safety data initiative inspections each year 
throughout the state in accordance with ADM 2.1, Scheduling, and the Field Compliance Manual 
(FCM). 

The reference to the excerpt of the FCM quoted in this concern is incorrect. The language quoted 
is found in Chapter III, section F.3.c.(1). It should be noted that section F is titled “Opening 
Conference,” 3. is titled, “Other Opening Conference Topics,” and c. (1) is specific instructions for 
checking all records required by the Act. This excerpt of the Field Compliance Manual is not, in 
any way, limited to or related to the scheduling of data initiative inspections. 

MNOSHA investigators undergo detailed training on the Field Compliance Manual and are 
accompanied on field inspections by senior level staff as well as their supervisor prior to being 
allowed to conduct independent inspections in the field. This extensive training and competency 
checks ensure that the investigator is following all aspects of the Field Compliance Manual.   

Each investigator is trained to review the 300 log in all inspections where OSHA 300 log data is 
required to be reviewed and collected. As part of the review of the 300 log information, certain 
areas or activities of an establishment may warrant a more scrutinizing look by the investigator, 
and the investigators are trained to use the 300 logs as a tool in this manner. 

Additionally, investigators are trained to discuss the data contained in the 300 log with the 
employer in order to obtain any additional information or insights the employer may have and to 
answer any of the employer’s 300 log related questions. Similarly, investigators are trained to 
discuss the use of cameras and monitoring equipment, explain obligations of the General Duty 
Clause, inquire about the employer’s familiarity with OSHA and many other topics during the 
opening conference. However, investigators are not required to document every topic of 
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Minnesota Department of Labor and Industry 
Minnesota OSHA (MNOSHA) 

October 27, 2010 
discussion that occurs, as this would be an impractical and over-burdensome requirement of 
professional field investigators. 

MNOSHA Action/Status: 
Item already compliant.  MNOSHA’s current practices are not contrary to MNOSHA requirements. 
Investigators are trained to discuss data contained in the 300 log with employers in order to 
obtain any additional information or insights the employer may have and to answer any of the 
employer’s 300 log related questions. MNOSHA will continue to follow its FCM and scheduling 
directive with regard to data initiative inspections.    

4. 	 Finding:  Non-serious (other-than-serious) violations are classified as situations where an 
accident or exposure, resulting from a violation of a standard, would normally cause only minor 
injury or illness requiring one-time-only first aid treatment and subsequent observation.  
Recordable injury or illness is not a criterion in determining if a violation is classified as serious or 
not. 

MNOSHA requirement:  MNOSHA -Field Compliance Manual Chapter IV B.2. and Chapter IV 
B.1.c 

OSHA requirement: FIRM CPL 2.103 Chapter III Section C.2.a. and Chapter III Section C.2.b. 

Status: Contrary to Federal OSHA requirements 

Recommendation:  Ensure the determination for violation classification as “other-than-serious” 
are independent of OSHA recordability requirements.   

MNOSHA Response:   MNOSHA disagrees. Federal OSHA appears to base this 
recommendation on a sentence in MNOSHA’s FCM that states a serious violation is one which 
“would cause a recordable injury or illness.” Federal OSHA takes this sentence out of context. 
MNOSHA’s determination of whether a violation is serious or non-serious does not rely solely on 
whether or not an injury is recordable. MNOSHA bases its determination on both the statutory 
definition and a section of the FCM that elaborates quite extensively on factors to consider 
whether a violation is serious. Minn. Stat. § 182.651, subd. 12, defines a serious violation as “a 
violation of any standard, rule, or order other than a de minimis violation which is the proximate 
cause of the death of an employee. It also means a violation of any standard, rule, or order which 
creates a substantial probability that death or serious physical harm could result from a condition 
which exists, or from one or more practices, means, methods, operations, or processes which 
have been adopted or are in use, in such a place of employment, unless the employer did not, 
and could not with the exercise of reasonable diligence, know of the presence of the violation.” 
The federal OSHA recommendation to separate classification from recordability is therefore 
unnecessary. 

MNOSHA Action/Status: 
Item already compliant.  MNOSHA’s determination of whether a violation is serious or non-
serious does not rely solely on whether or not an injury is recordable. MNOSHA bases its 
determination on both the statutory definition and a section of the FCM that elaborates quite 
extensively on factors to consider whether a violation is serious. MNOSHA will continue to follow 
its FCM. 

5. 	 Finding:  In 41% of the cases reviewed, penalty reduction recommendations for good faith credit 
were applied at levels higher than warranted.  

MNOSHA requirement: MNOSHA Field Compliance Manual Chapter VI Section 4.a. 

Status: Contrary to MNOSHA requirements. 
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Minnesota Department of Labor and Industry 
Minnesota OSHA (MNOSHA) 

October 27, 2010 
Recommendation:  Ensure good faith credit is applied and documented appropriately in the 
case files. 

MNOSHA Response:   MNOSHA refutes federal OSHA’s assertion that good faith credits were 
incorrectly applied in 15 of 37 inspection files. Chapter VI, Section B. 4.a.1 and 2 rely on the 
investigator’s discretion to determine the difference between incidental deficiencies (30% credit), 
and more than incidental deficiencies (20% credit), of an employer’s safety and health program.  
Investigator discretion is further relied upon to determine if an employer’s safety and health 
program, either formal or informal, is not clearly implemented or effective or is a canned type 
program (10%). Zero percent credit is given where a FTA or willful citation is issued or the 
employer has no safety or health program. 

MNOSHA contends that in 10 of the 15 cases identified by federal OSHA, the investigator did 
document satisfactorily their justification of the good faith credits applied. However, MNOSHA 
does recognize that documentation was not satisfactory in 14% of the cases reviewed.  

MNOSHA Action/Status: 
Item resolved.  MNOSHA developed refresher training for all field staff on determining and 
documenting good faith credits. Refresher training was completed in September 2010 staff 
meetings.    

6. 	 Finding:  Of the 57 cases reviewed, abatement documentation for corrective action following 
inspections was not requested by MNOSHA in any circumstance. 

MNOSHA requirement: ADM 3.4B Review of Progress Reports (Abatement Verification) section 
B.2.d. ‘Unless, specified in the citation, it is not generally a requirement for employers to submit 
these documents.’ And section A.8. ‘Those violations which are not observed by the OSHI as 
abated shall be marked “Abatement Documentation Required” on the MNOSHD 1-B following the 
guidelines in the Case File Prep Manual.’ 

OSHA requirement: CPL 02-00-114 Abatement Verification Regulation, 29 CFR 1903.19 – 
Enforcement Policies and Procedures section VII E ‘…all willful and repeat citations require 
abatement documentation, such as written, videographic, or photographic evidence of 
abatement…the employer must provide abatement documentation for any serious violation for 
which the Agency indicates on the citation that such abatement documentation is required.  
OSHA policy is that all high gravity serious citations will require abatement documentation.  
Where, in the opinion of the Area Director, abatement documentation is not required for a high 
gravity serious violation, the reasoning will be noted in the case file.’ 

Status: Contrary to MNOSHA requirements and contrary to Federal OSHA requirements. 

Recommendation:  Ensure violations have been corrected by obtaining proof of the corrective 
action to ensure employee protections are in place following inspections. 

MNOSHA Response:   MNOSHA did not adopt, and is not required to follow, 1903.19, but rather 
follows its own Abatement Verification rule, Minn. Rules 5210.0532, which was adopted March 
30, 1998. The rule requires documentation (e.g.., physical proof) when the citation indicates it is 
necessary. MNOSHA inspectors are instructed to discuss abatement methods with employers 
during all closing conferences. The discussion includes feasibility, timeframe for completion, as 
well as the need to submit progress reports. The citation contains language describing the need 
for progress reports and the citation package which the employer receives includes a Mandatory 
Progress Report form and copies are also available on the MNOSHA web site 

. 
MNOSHA has obtained abatement certification from employers, yet lacked documentation sought 
by federal OSHA. Certification includes a signed notice from the employer that corrective actions 
have been completed and the information in the progress report is accurate. Additionally, the 
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Minnesota Department of Labor and Industry 
Minnesota OSHA (MNOSHA) 

October 27, 2010 
threat of additional penalties is described in Minn. Stat.§182.667 for making false statements in 
any certification or document filed with the agency. 

In practice, this is not entirely inconsistent with federal OSHA, which does not require 
documentation on all items, just certain violations, such as willful, repeat and designated serious 
items. 

MNOSHA Action/Status: 
Item resolved.  MNOSHA has its own abatement verification rule, Minn. Rules 5210.0532, and 
corresponding abatement verification directive, ADM 3.4. The directive was reviewed and 
updated and will be forwarded to federal OSHA in a plan supplement. Updates include the 
addition of definitions for Certification of Abatement and Documentation of Abatement and when 
each is required.  Documentation of Abatement is required for all citations with a combined 
severity and probability rating of E5 or greater for all inspections with an opening conference date 
of August 20, 2010, or later. 

7. 	 Finding:  In 31% of the 13 fatality inspection files and in 21% of the 25 files reviewed where 
serious hazards [violations] were identified and abatement was classified as Corrected During 
Inspection (CDI), “No Abatement Documentation Required” the specific information outlining the 
corrective action observed by the compliance officer was not documented appropriately in the 
case file.   

MNOSHA requirement: ADM 3.4B Review of Progress Reports (Abatement Verification) section 
B.2.d. ‘Equipment related and all program-related (e.g., crane inspections, training, competent 
person, etc.) violations will always require employer certification of abatement.’ 

OSHA requirement:  CPL 02-00-114 Abatement Verification Regulation, 29 CFR 1903.19 – 
Enforcement Policies and Procedures Section VII E 

Status: Contrary to MNOSHA requirements and contrary to Federal OSHA requirements. 

Recommendation:  Ensure Corrected During Inspection (CDI), “No Abatement Documentation 
Required” is being applied appropriately and the specific information outlining the corrective 
action observed by the compliance officer is documented in the case file. 

MNOSHA Response:  MNOSHA did not adopt and is not required to follow, 1903.19, but rather 
follows its own Abatement Verification rule, Minn. Rules 5210.0532, which was adopted March 
30, 1998. MNOSHA understands the importance of hazard abatement and its concurrent 
documentation needs. MNOSHA has obtained abatement certification from employers, yet lacked 
documentation sought by federal OSHA. MNOSHA developed new abatement documentation 
guidelines for its staff. The guidelines outline which documents an employer must provide to show 
abatement as well as the case file documentation desired.  MNOSHA addressed the case file 
documentation needed when hazards are abated while inspectors are on site.  

MNOSHA Action/Status: 
Item resolved.  MNOSHA has its own abatement verification rule, Minn. Rules 5210.0532, and 
corresponding abatement verification directive, ADM 3.4. The directive was reviewed and 
updated and will be forwarded to federal OSHA in a plan supplement. Each supervisor covered 
this directive in their September 2010 staff meetings. All lead staff has been instructed when 
reviewing case files to ensure that Corrected During Inspection is adequately documented. 

8. 	 Finding:  Petition for Modification of Abatement (PMA) requests are granted without employer’s 
providing all the required information in the requests. 

MNOSHA requirement:  MN Regulation 5210.0542 Subpart 6 and ADM 3.5 Extension of 

Abatement Dates – PMA Processing
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Minnesota Department of Labor and Industry 
Minnesota OSHA (MNOSHA) 

October 27, 2010 

OSHA Requirement:  29 CFR 1903.14a and CPL 2.103 Chapter IV Section D.2. 

Status: Contrary to MNOSHA requirements and contrary to Federal OSHA requirements.
	

Recommendation:  Ensure PMA requests contain all the required information before accepting 

the requests. 


MNOSHA Response:    MNOSHA did not adopt and is not required to follow, 1903.19, but rather 

follows its own Abatement Verification rule, Minn. Rules 5210.0532, which was adopted March 

30, 1998. MNOSHA accepts the finding that some PMAs were granted based on incomplete 

information, most often via the Mandatory Progress Report. However, in many cases the 

employer included information similar to what would be contained in a PMA request. MNOSHA 

notes that the Mandatory Progress Report form must be posted in the workplace for employees to 

see and a copy must be given to all affected employee representatives. In addition, Minn. Rules 

5210.0542 requires MNOSHA to wait 10 days before responding in order to give employees the 

time to notify MNOSHA of any concerns.  


MNOSHA Action/Status: 
Item resolved.  MNOSHA has its own abatement verification rule, Minn. Rules 5210.0532, and 
corresponding extension of abatement dates – PMA processing directive, ADM 3.5. The directive 
was reviewed, updated and issued on Aug. 20, 2010, and will be forwarded to federal OSHA in a 
plan supplement. As part of this directive, a PMA form was developed and is included in the 
citation package mailed to an employer. PMA requests will no longer be accepted on progress 
reports. 

9. 	 Finding:  Minnesota On-Site Consultation conducts consultation visits and VPP evaluation visits 
concurrently with MNSTAR [VPP] staff funded with the 23(g) grant. 

OSHA Requirement:  CSP 08-02   FY 2009 Instructions for (1) Integrated 23(g) State Plan grants 
and 21(d) On-Site Consultation Cooperative Agreements; (2) 23(g) Public Employee Only State 
Plan Grants; and (3) 23(g) State Plan Grants without 21(d) Funding – Appendix A – Exhibit I – 
Cooperative Agreement only allows 21(d) Consultants to conduct consultation visits. 

Status: Contrary to 21(d) Cooperative Agreement 

Recommendation:  Ensure Consultation’s functions are conducted by 21(d) funded employees.  
Ensure 23(g) cooperative activities are conducted by 23(g) grant personnel.  

MNOSHA Response:  WSC reviewed and revised its prior practice. 

MNOSHA Action/Status: 
Item resolved.  The Minnesota Department of Labor and Industry (DLI) made changes to its 
MNSTAR and MNSHARP programs, which will increase program oversight and accountability. 
MNOSHA implemented direct time charging on time sheets for tracking 23g SHARP and 21d 
Consultation activity.

 10. 	 Finding:  For corporate VPP applications, one application is being submitted and for both the 
corporate and other locations. 

MNOSHA requirement:  MNOSHA's ADM 3.28 MNSTAR Voluntary Protection Program Section 
1: All written applications for consideration as a MNSTAR participant must meet the criteria in 
Federal OSHA Instruction CSP 03-01-003 Voluntary Protection Program (VPP) Policy and 
Procedures Manual. 
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Minnesota Department of Labor and Industry 
Minnesota OSHA (MNOSHA) 

October 27, 2010 
OSHA Requirement:  Federal OSHA Instruction CSP 03-01-003 Voluntary Protection Program 
(VPP) Policy and Procedures Manual, Chapter V (I) applications must be submitted for each 
worksite. 

Status: Contrary to MNSTAR and Federal OSHA requirements.   

Recommendation:  Ensure each worksite applying for MNSTAR participation submits an 
application applicable to each worksite. 

MNOSHA Response:   WSC will require corporate applications to VPP to include individual site 
applications, for each site within the corporation that wishes to apply for VPP.  

MNOSHA Action/Status: 
Item resolved.  The Minnesota Department of Labor and Industry implemented organizational 
changes that will increase VPP program accountability and oversight. MNOSHA will ensure that 
corporations applying for MNSTAR participation submit an application for each site. 

11. 	Finding: An employer working as a contractor at a worksite covered by the Process Safety 
Management standard did not submit an application with the appropriate VPP Process Safety 
Management (PSM) Application Supplement. The MNSTAR evaluation team did not have a PSM 
level-one auditor participate in the on-site review. 

MNOSHA requirement:  MNOSHA's ADM 3.28 MNSTAR Voluntary Protection Program Section 
1: All written applications for consideration as a MNSTAR participant must meet the criteria in 
Federal OSHA Instruction CSP 03-01-003 Voluntary Protection Program (VPP) Policy and 
Procedures Manual and provide all information required in the VPP application/information kit. 

OSHA Requirement:  29 CFR 1910.119 Process Safety Management of Highly Hazardous 
Chemicals applies to contractors performing turnaround on process equipment.  Federal OSHA 
Instruction CSP 03-01-003 Voluntary Protection Program (VPP) Policy and Procedures Manual 
requires these employers to submit the PSM Application Supplement with the application and 
also requires a PSM level one auditor to participate in the on-site review. 

Status: Contrary to MNSTAR and Federal OSHA requirements. 

Recommendation:  Ensure all applications of contractors working at worksites covered by 29 
CFR 1910.119 contain the PSM Application Supplement.  Ensure the MNSTAR evaluation team 
consists of at least one PSM level one auditor. 

MNOSHA Response:   Subsequent MNSTAR evaluations of contractors at PSM sites will include 
a level one auditor for PSM.  

VPP contractors at PSM covered sites have submitted the “Supplement B” as part of their annual 
self evaluation.  

MNOSHA Action/Status: 
Item resolved.  The Minnesota Department of Labor and Industry implemented organizational 
changes that will increase VPP program accountability and oversight. MNOSHA currently has 
three staff that meets the PSM level-one auditor status.  All initial evaluations and recertification 
evaluations of contractors will include a PSM level one auditor to assess the PSM program. 

8 



 

 

 

 

 

 
 

 
 

 
 

 
 

  

 

 
 

 

 

 
 

 

 

 

   
     
     
     

      
      
      

   

Minnesota Department of Labor and Industry 
Minnesota OSHA (MNOSHA) 

October 27, 2010 
Part 2: 

MNOSHA’s formal response to Annual FAME Review of SOAR

[Ref. FFY 2009 EFAME, IV.B. Assessment of State Performance, pp. 15-17, 28, 33, 35, 44 and 46] 


IV. B.i. Enforcement 
IV.B.i.a. State Activity Mandated Measures (SAMMs) (p.15-17) 

Finding:  State Activity Mandated Measures Report (SAMM) for Minnesota covering the period 
October 1, 2008 through September 30, 2009.  The following is a summary of State’s performance on 
the major issues covered in the SAMM. Five of fifteen measures were not met. 

MNOSHA’s Response:  MNOSHA has established goals for Measures 1, 2, 3, 4, 5, 6, 7, 11, and 13.  
With the exception of number 6, all of these goals have been met.   

Measure 5 - Number of denials where entry not obtained.  This report documents that an 
inspection could not be conducted within the time constraints of the obtained warrant as the 
operations were indefinitely shut down.  MNOSHA did return to this establishment in FY 10 with an 
anticipatory warrant and conducted an inspection. Thus, while the data on the SAMM indicates that 
entry was not obtained, in fact, an inspection was conducted.   

Measure 6 - Percent of S/W/R violations verified (within 30 days of the abatement date).  As 
indicated, MNOSHA has modified its verification process to improve on this measure.  Also, it should 
be noted that as a result of this audit, and per federal OSHA recommendation, MNOSHA is now using 
IMIS codes E – Not Completed, Employer Out of Business, and A – Not Completed, AD Discretion.  
Several outliers of this measure were identified during this audit where these codes were appropriate, 
however MNOSHA was continuing efforts to obtain abatement verification rather than using the 
codes. 

There are no established goals for Measures 8, 9, 10, 12, 14, and 15.  Comments should not 
indicate a “met” or “not met” status for these measures.  Comments should be limited to comparisons 
to reference data indicating MNOSHA is performing above, below, or equal to the national average. 

Measures 8 and 9 - MNOSHA strives for excellence in our scheduling program.  All attempts 
are made to identify for inspection those establishments whose employees are most at risk of 
workplace hazards.  MNOSHA believes these measures provide feedback regarding the efforts of our 
scheduling program but to set specific goals to be attained in these measures is counter-productive to 
our efforts to train our OSHIs to conduct professional inspections where hazards are identified and 
cited rather than a system where standards are cited in order to achieve a set number of citations.  
While federal OSHA indicates these goals are “met”, it should in fact state that MNOSHA exceeds the 
National Average in these measures. 

Measure 10 – There is no established goal for this measure.  The comment should state that 
MNOSHA’s initial penalty per serious violation in the private sector is below the National Average.  

The average initial penalty per serious violation in the private sector has been gradually 
decreasing for the past 5 years, from a high of $830 in 2005 to $728 in 2009.  A recent analysis of 
initial penalties determined a direct correlation in the penalty decrease with an increase in the number 
of inspections of the smallest employers and a decrease in the number of inspections of the largest 
employers.  See table below. 

The Number of Inspections with S/W/R Citations in Each FFY 
% credit # ees FFY 2005 FFY 2006 FFY 2007 FFY 2008 FFY 2009 

55 1-25 715 711 755 656 848 
50 26-60 318 388 341 323 360 
40 61-100 195 175 188 163 161 
30 101-150 103 99 101 107 95 
20 151-200 75 53 55 57 60 
10 201-250 38 52 43 27 36 
0 251 + 255 254 222 182 188 
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Minnesota OSHA (MNOSHA) 

October 27, 2010 

Effective April 1, 2010 MNOSHA changed its penalty structure.  The new penalty structure will 
increase the upper limit of unadjusted penalties to the statutory maximum of $7,000. 

Minnesota’s percentage of inspections with citations is higher than the average for all State 
plans and higher than that of federal OSHA. Yet the average penalties issued is consistently below 
the National Average (both federal l OSHA and State Plan States). 

Additionally, the previous penalty chart was not a continuous progression of increasing 
penalties with increased severity ratings.  For example, a greater C rating was equal to a lesser D 
rating ($2,000), and a greater D rating ($3,000) was actually more than a lesser E rating ($2,500). 

The new penalty chart institutes a continuous progression of increasing penalties with 
increased severity ratings.  The greatest impact of the change to the penalty chart is to the most 
severe types of violations (E and F ratings).  Thus violations more likely to cause death or serious 
physical harm will be more impacted by the change to the penalty chart. 

Measure 12 – There is no established goal for this measure.  The comment should state that 
MNOSHA’s lapse time from receipt of contest to first level of decision is lower than the National 
Average. 

MNOSHA strives to conduct its contested case processes in a timely, efficient and professional 
manner; however we recognize that the scheduling of informal conferences and subsequent litigation, 
if necessary, must accommodate the employer’s circumstances as well.  Setting a goal for this 
measure would be counter-productive to MNOSHA’s efforts to resolve contested cases with a fair, 
consistent approach that ultimately provides the best outcome for workplace safety achievable in 
each case. 

Measures 14 and 15 – There is no established goal for these measures.  The comment should 
state that the Percent of 11C complaints that are meritorious is lower than the National Average, and 
the Percent of meritorious 11C complaints that are settled is lower than the National Average. 

Setting required standards for these measures is counter-productive to the efforts of 
MNOSHA’s trained, professional Discrimination Investigators. 

Each 11C case filed with MNOSHA is investigated on its own merits.  Evidence obtained during 
an investigation is what dictates whether a case is found to be merit or not.  The determination of a 
case is driven by the facts of the case.   

Setting a goal to determine a specific number of merit cases, even if based on a national 
average, would impose irreparable damage to the image of MNOSHA and federal OSHA being 
impartial bodies in a discrimination investigation. 

Additionally, while it is a goal for MNOSHA to settle 11C cases for the benefit of all parties, 
MNOSHA does not have the ability to compel settlement. Rather, MNOSHA forwards merit cases to 
the Attorney General’s office when settlement is not reached by the discrimination unit. Determining a 
goal to settle a specific percentage of merit cases is not feasible when MNOSHA has no ability to 
compel the parties to settle.  

OSHA held quarterly monitoring meetings with MNOSHA during FY 2009 at which time the SAMMs 
were reviewed and discussed with MNOSHA management staff.  Measures of concern were 
addressed throughout the year by MNOSHA.  Through effective resource utilization and an overall 
commitment to performance goal achievements, the majority of goals have been met or exceeded.  

IV.B.i.j. Information Management, p. 28 of FAME Report for State of MN  

MNOS HA Response/Comment: 
MOOSE:   In response to growing concerns by federal OSHA about the long term viability of its 
aging Integrated Management Information System, MNOSHA developed its Informix-based 
MOOSE system for startup in FFY08.  Since its introduction, MNOSHA has reduced paper costs, 
reduced administrative processing time by about one week, improved its response time for data 
requests from external stakeholders, eliminated costs associated with obtaining Host reports from 
federal OSHA, and allowed for greater efficiencies in obtaining performance data.  The system 
has become a model for at least one other state OSHA office. 
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IV.B.i.l. BLS Rates, p. 33 of FAME Report for State of MN 

MNOS HA Response/Comment: 
MNOSHA has clarified/corrected data on p. 34.  MNOSHA calculates a rate of fatalities per 
100,000 workers using MNOSHA fatalities only.  Trench fatality numbers were also corrected.  
Information relevant to Minnesota’s declining fatality rate over the past five years was deleted 
from the draft by federal OSHA and MNOSHA has provided that information below as well. 

Corrected/clarified information from p. 34: 

2004 2005  2006  2007  2008 

TRC1,3 
National 4.8 4.6 4.4 4.2 3.9 
Minnesota 5.3 5.1 5.1 4.6 4.2 

DART2,3 
National 2.5 2.4 2.3 2.1 2.0 
Minnesota 2.6 2.4 2.4 2.2 1.9 
National 4.1 4.0 4.0 3.7 3.7 

Fatality Minnesota 2.9 3.1 2.8 2.6 2.4 
Rate MNOSHA4 .922 .910  .934  .929  .447 
Fatality 
Counts5 

Minnesota 80 87  78  72  65 

1 Total Recordable Cases (TRC) per 100 full-time workers 
2 Days Away Restricted or Transferred (DART) 
3 Rate for all industries as defined by the Department of Labor-Bureau of Labor Statistics 
4 MNOSHA calculates a rate of fatalities per 100,000 workers using MNOSHA fatalities only 
5 Counts include fatalities outside of MNOSHA’s jurisdiction 

Additional corrections/clarifications from p. 34: 

During FY 2009, MNOSHA conducted 17 fatality investigations.  Of those, three investigations were 
in the construction industry.  As indicated in the table below, two of the three fatalities in the 
construction industry occurred from trench collapse, an increase of one over the previous year. There 
have been three trenching fatalities investigated in Minnesota over the past four years.  MNOSHA 
follows Federal OSHA’s National Emphasis Program (NEP) for targeting and conducting trench and 
excavations related inspections.  MNOSHA increased their number of trenching inspections under the 
NEP from 67 in FY 2008 to 109 in FY 2009. 

Types of Construction Fatalities in Minnesota 
Type 2006 2007 2008 2009 
Struck-by 0 2 1 0 
Caught-between 3 3 2 0 
Asphyxia 0 0 0 0 
Fall 2 5 1 0 
Heart Attack 0 0 0 1 
Trench Collapse 1 0 0 2 
Electrocution 1 1 1 0 
Arc Blast 1 0 0 0 
Explosion 0 0 1 0 
Drowned 0 1 0 0 

Total 8 12 6 3 
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IV.B.ii. Standards Adoption and Plan Changes – p. 35 of FAME Report for State of MN 

MNOSHA Response/Comment: 
Item already compliant.  In phrase at bottom of page 35, “which will include a complete review of 
the revisions contained in the new FOM.”  MNOSHA reviewed and updated its FCM.   

IV.B.vii.b. Benchmarks/Furloughs/Funding – p. 44 of FAME Report for State of MN 

MNOSHA Response/Comment: 
In 2005, MNOSHA submitted a benchmark analysis report to federal OSHA which projected an 
additional 20 staffing need.  Federal OSHA indicated a desire for state funds to be committed 
before it accepted the report.  When additional state dollars were provided in 2007, federal OSH 
did not match that increase. 

IV.B.viii. State Internal Evaluation Program (SIEP), p. 46 of FAME Report for State of  MN 

SIEP – 
p. 46, last paragraph of State Internal Evaluation Program (SIEP) section.  “...in addition 
to…MNOSHA should conduct internal audits to ensure the MNOSHA program continues to follow 
the requirements of the OSHA program.” 

MNOSHA Response/Comment: 
MNOSHA continually monitors and evaluates its internal operations and policies. In some cases, 
MNOSHA has more effective rules and policies in place than federal OSHA.  Reports are 
generated, reviewed, discussed, and corrective action is taken weekly, monthly, quarterly and 
annually.  When necessary, program operations are adjusted accordingly.  Additionally, 
MNOSHA’s yearly Performance Plan addresses internal process improvement items, for 
example, the complaint process, contestation process, and penalty collections process.  
MNOSHA’s Directives Coordination Team (DCT) meets regularly to monitor and coordinate policy 
and program updates.  Although a formal State Internal Evaluation Plan (SIEP) has not been 
discussed with federal OSHA prior to this Enhanced FAME audit, MNOSHA maintains that they 
have nonetheless had systems in place to audit and adjust their internal operations and policies 
as necessary on an ongoing basis.   

MNOSHA Action Plan / Status: 
MNOSHA will work with its federal Area Director to develop an SIEP based on current internal 
evaluations, and will incorporate any additional processes as necessary. 
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